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Garbage Guantánamo-Style
July 31, 2007

I was delighted last month when I read that one of the lawyers in the trenches of the Combat Status Review Tribunal (CSRT) process decided to come forward and expose that severely flawed and brazenly manipulated process. Lt. Col. Stephen Abraham is the latest hero to blow the whistle on the travesties perpetrated by the Bushies in their "war on terror." This time the whistle came down on the process set up in 2004 to review the status of the men at Guantánamo after the Supreme Court said, in no uncertain terms, that the men at Guantánamo were entitled to attorneys and entitled to challenge their status. The CSRT process was hastily put together to give the detainees a status that could then be challenged ... and it should come as no surprise that the system that was so hastily implemented found more than 93% of the men being held at Guantánamo to be properly held as enemy combatants.

My client Mr. Al-Ghizzawi was one of the few men that were found not to be an enemy combatant in the CSRT process, so I read with great interest Lt. Col. Abraham's affidavit, in which he described the CSRT panel on which he sat and how it determined that the detainee before them was not an enemy combatant. In his statement, Abraham describes the weakness of the evidence that was tendered to the panel: "All of us found the information presented to lack substance. ..... On the basis of the paucity and weakness of the information provided both during and after the CSRT hearing, we determined that there was no factual basis for concluding that the individual should be classified as an enemy combatant."(Emphasis added). Abraham also revealed the pressure that was put on the panel to change their determination ... but they stood their ground.

It was a bit of good news in an otherwise bleak legal process, so I took the affidavit with me when I went to visit my client, Mr. Al-Ghizzawi, two weeks ago. I showed him the affidavit and discussed how positive it is that people from within the military were now coming forward and unveiling the truth behind these kangaroo proceedings. Mr. Al-Ghizzawi, who is now barely able to stand or walk due to his severe medical problems, looked at me rather blankly and shrugged his shoulders. It was clear he had no room for hope at this point.

After I returned from Guantánamo there was an email on the habeas listserv from one of the attorneys who was trying to pull together information regarding the various CSRT panels from unclassified information. She asked if anyone's client had CSRT panel 23. I sent her a quick email saying that Mr. Al-Ghizzawi had panel 23. Later that night I received an email from that same attorney asking me to call her immediately. That was when I learned that the affidavit from Col. Abraham was describing Mr. Al-Ghizzawi's CSRT.

On Thursday July 27th, Lt. Col. Abraham testified before The House Armed Services committee regarding the severely flawed CSRT process. In that hearing Lt. Col. Abraham discussed the evidence in the only CSRT Panel he sat on: "And not only I, but the other members of the panel said, this is garbage. "

So there you have it... Mr. Al-Ghizzawi, an innocent man who is very clearly dying a slow and painful death is imprisoned in the hell hole we call Guantánamo based on "garbage".

On that same day, while Lt. Col. Abraham was testifying before the congressional committee, I sat huddled in the "secret facility" finalizing yet another document to file on behalf of Mr. Al-Ghizzawi. This time I was petitioning the U.S. Supreme Court and asking them to step in and hear Mr. Al-Ghizzawi's case under their original jurisdiction. I asked them to use Mr. Al-Ghizzawi's unfortunate circumstance as a guide for the lower courts on how to provide habeas corpus to the detainees at Guantánamo. A feat none of the lower courts has been able to accomplish over these many years. Now I am supplementing that petition with an emergency application, asking the court to expedite the process so that Mr. Al-Ghizzawi may live to see the courts result, or in the alternative, I asked the Court to order the government to provide him with medical treatment and to provide me with his medical records so that we can start to understand the severity of his condition. It would be nice if this man who has been imprisoned based on garbage can survive this ordeal and see his family once again.

Portrait Of A Gitmo Propagandist 
June 26, 2007

Colonel Moe is at it again. Perhaps you remember when Moe wanted Major Mori, the military attorney that was appointed to represent the Guantánamo detainee from Australia, brought up on charges for doing too good of a job for his client? Aside from the fact that Moe apparently prefers intimidation as a legal technique, the Colonel also fancies himself a master of spin. In 2004 the chief prosecutor for the Office of Military Commissions wrote a how-to guide for manipulating the media complete with a six-point plan, "Effective Engagement in the Public Opinion Arena: A Leadership Imperative in the Information Age" which he published in Air & Space Power, an official journal of the Air Force. 

In this telling little treatise, Moe concedes that the public has "questions about operations in Iraq, prisoner abuse allegations at military confinement facilities, etc. Moe maintains that these challenges require the Armed Services to seriously beef up their public relations campaign. As the Colonel so eloquently puts it, 

For better or worse, public opinion matters. Public opinion affects the political arena and can influence funding, oversight and direction to the Department of Defense ... military's historical approach to responding to controversy is inadequate in today's instantaneous information age. The military's rules of engagement in the competition for the public's opinion need to be reassessed. 

Moe reminds military authorities to craft a message and "stay on the offensive" and notes approvingly that Air Force training now involves extensive media relations instruction including such courses as The War for Public Opinion: Propaganda, Public Affairs and the Military-Media Relationship, which might as well be called Misinformation 101.

Today, Moe was given one of the most prized bullhorns in American media, an op-ed in the New York Times, the "paper of record." In his editorial, Moe maintains that the Guantánamo he knows really isn't that bad; he brags that the facilities are similar to high security prisons in Indiana and Michigan! Of course, the crucial difference between lawful civilian jails in the United States and Bush's illegal prison camp is not the architecture but the fact that prisoners in the United States have been charged or convicted of crimes whereas the vast majority of Guantánamo's inmates have never and, according to the government, will never be charged with anything at all. Many of these men have been cleared for release by the government's own procedures and yet they continue to languish in Bush's gulag in solitary confinement under the harshest of conditions. Many of these men are being held in cells constructed entirely of metal. The cells admit no natural light or air and they cannot converse with anyone while in their cell unless they kneel on the floor and attempt to shout greetings through the tiny gap where the food is pushed in. They pass their days in tedium and loneliness. Unlike the prisoners being held in our supermax facilities the men at Guantánamo are not allowed any family visits or phone calls, they are only allowed one book per week, they are given no newspapers, they are not allowed to watch television, they cannot listen to a radio, they cannot take classes (they are forbidden from learning English) and most of these men are not allowed to touch another human being...not even thru the mesh link fence of the outdoor pens.

Moe is quite simply lying when he says that Guantánamo prisoners are offered "at least two hours of outdoor recreation each day." First, there is nothing recreational about standing outside in the blistering sun in a six foot by four foot pen (no shade allowed). Second, prisoners in Guantánamo's newest Camp 6 have gone for days and weeks without being allowed into those stifling pens. It is also a regular practice of the authorities to wake prisoners in their sleep and offer them outdoor "recreational time" time in the middle of the night. In the spirit of dignified resistance, the prisoners often refuse. 

The Colonel touts Guantánamo's medical services, which are administered by "the same practitioners who treat American service members." In fact, Guantánamo's medical authorities have been cruelly negligent with my Libyan client, Al-Ghizzawi who is racked with abdominal pains that may indicate life-threatening liver cancer. The GTMO medical staff keeps the prisoners entirely in the dark about their medical condition and my client was not informed that he had been diagnosed with hepatitis b and tuberculosis until these facts were revealed in a government brief. I was the one to give Mr. Al-Ghizzawi the news of his condition. Finally and perhaps most egregiously, medical personnel in Guantánamo violate their Hippocratic oaths by participating in punitive force-feeding, an excruciating and degrading procedure in which a tube is forced down a prisoner's esophagus long before the prisoner is in any health risk from a hunger strike (which is itself an act of conscience undertaken by powerless and victimized persons throughout history).

Moe refers to PR work as "engagement in the public opinion arena." In military terminology, "engagement" means combat or a hostile exchange and indeed, Moe's articles and interviews constitute a propaganda assault on the American people. The Colonel has become a central figure in a DoD propaganda campaign against a public that is growing increasingly aware of, and hostile to, the Bush administration's program of illegal indefinite detention, endless war and secrecy. Colonel Moe Davis: remember his name and remember that he is a propagandist by trade. 

 July 19, 2007

Get Me Out of Gitmo

Most detainees at Guantánamo are willing and able to go home, but Bush’s spin continues to dizzy our corporate media

By H. Candace Gorman
Having declared all of the men at Guantanamo the 'worst of the worst' the Bushies feign shock when countries don't offer them asylum. 
The U.S. media is slowly developing a bark when it comes to the Bush administration’s unconscionable detention policies. The fact that the great majority of Guantánamo’s prisoners have never (and will never) be charged with any crime seems to be sinking in. Following Colin Powell’s Johnny-come-lately call for Guantánamo to be shut down “not tomorrow but this afternoon,” many major newspapers ran editorials denouncing the prison camp.

Still, the mainstream media falls prey to distractions and distortions when it comes to Guantánamo. A recent spate of articles have focused on those few Guantánamo detainees who do not want to be deported to states where they fear they will endure (more) torture and detention or because our government claims that various foreign governments refuse to accept them.

The concern by certain detainees that they will be tortured in their homelands is certainly legitimate. Some of the men at Guantánamo had left their home countries because of persecution and resettled elsewhere when they were picked up for bounties and sent to Guantánamo. They rightly fear going back to their homeland. But the vast majority of the detainees at Guantánamo are willing and able to go home (or at least willing to risk going home rather than stay at Guantánamo). Why isn’t the media talking about them? Once again the corporate media is being suckered by the Bush spin. 

Recent coverage of the case of Libyan detainee Abdul al-Qassim, who has been cleared for release, gave the impression that the United States would move more decisively to release Guantánamo inmates if it weren’t for the reluctance of foreign governments and the prisoners themselves to cooperate. A June 15 article on al-Qassim in the Washington Post described how the prisoner feared reprisals from Col. Muammar Gaddafi upon returning to Libya, since the U.S. government had falsely accused him of being a member of a militant anti-Gaddafi organization, the Libyan Islamic Fighting Group (LIFG).

In many cases, “terrorist” affiliations were sloppily assigned by nationality. Like al-Qassim and all other Libyans in Guantánamo, my Libyan client, Abdul al-Ghizzawi, was also listed as a member of the LIFG. Coincidentally, my Algerian client was also said to be a member of the LIFG because the military wrongly classified him as a Libyan. Al-Ghizzawi has no objection to returning to Libya and fears no reprisals from Gaddafi because the accusations against him are absurd. He is very ill and is consumed by fears that he will die alone at Guantánamo. He wants nothing more than to be reunited with his family, either in Afghanistan or in Libya.

Having declared all of the men at Guantánamo to be the “worst of the worst,” the Bushies feign shock and dismay when countries are not chomping at the bit to offer asylum to those few men that cannot go home. The real culprit in delaying the release of these men and boys is the U.S. government, which is trying desperately to save face in the middle of this legal and diplomatic disaster. There are foreign governments willing to take refugees, but the United States refuses to admit making mistakes in classifying these men as “enemy combatants” and places burdensome conditions on countries that might accept them as refugees. Few self-respecting foreign governments will accept these absurd demands, which effectively extend U.S. detention policy into their own territories. 

Saving face is also the chief concern of the United States in deciding when to release prisoners. About 80 men are currently cleared for release and hundreds more will follow. But releasing these innocent men all at once would effectively be a concession by Bush that the U.S. detention policies in the “war on terror” are broken. Instead, releases consist of a slow trickle of quietly departing prisoners, drawing minimal press attention—and minimal outrage. This trickle-out policy may have to change as the Supreme Court is signaling a willingness to take up the Guantánamo cases and as the military commissions system falls apart. Rumor has it that a shutdown could happen as early as July. (Coincidently, the airport at Guantánamo will be closed for two weeks in July for “repaving.”) We shall see.

The best outline for how prisoners should be released was formulated in “USA: Cruel and Inhuman,” Amnesty International’s recent report on Guantánamo. The report emphasized that Guantánamo’s prisoners must be released unless they are charged with a recognizable crime and tried in accordance with international standards of justice. Moreover, Amnesty says that the United States is in no legal or moral position to demand foreign governments meet burdensome conditions on the transfer of prisoners. The report’s most radical, and perhaps most sensible suggestion is that, to the extent that transfer to their homeland becomes impossible or undesirable, the United States offer the prisoner the option of U.S. asylum as a refuge. Don’t hold your breath.

May 24, 2007

Locking Attorneys out of Guantnamo

Government launches war against habeas counsel under claim that lawyers are “acting as a conduit for the media” 

The government has claimed in court that lawyers of Guantánamo inmates are fostering unrest and (gasp) acting as a conduit for the media. 
In recent weeks, disastrous court decisions have set back the cause of the hundreds of men and boys languishing in Guantánamo. The U.S. Court of Appeals in Washington D.C. has ruled that the Military Commissions Act (which strips Guantánamo inmates of habeas corpus rights) is a viable law, and the Supreme Court has told us Guantánamo attorneys that we must work within the framework of the Act before the Court will determine whether it is constitutional. The question before us: Can we salvage any of the miniscule progress we have made in the Guantánamo litigation given these disastrous decisions?

The government is using the appellate court decision and the Supreme Court’s inaction to try to keep us habeas attorneys away from our clients. In the coming weeks we will find out if they are successful.

To recap, our since-booted Republican Congress passed the Military Commissions Act (MCA) last October. The law established one-sided procedures for those few individuals who were going to be charged with something at Guantánamo. It also eliminated habeas corpus (the right to challenge unlawful imprisonment in a court of law) for those who were not going to be charged (98 percent of the detainees). Those men will have no recourse but to sit at Guantánamo until they are sent elsewhere. More than 80 men currently languishing in Guantánamo have been cleared for release by the government’s own review boards.

That part of the law—stripping habeas corpus retroactively—is surely unconstitutional. Of course, the Republican Congress didn’t care, and our Supreme Court has said it is too early to review the law. For the Bush administration, this is a stall game. The strategy is to keep the place under lock and key until the next administration, while continuing to attack the attorneys.

The assault on habeas counsel began in January when Cully Stimson, then Deputy Assistant Secretary of Defense for Detainee Affairs, went on a government radio program armed with a list of the big law firms whose attorneys are representing detainees at Guantánamo free of charge. His plan was to publicize the list and ask the corporate clients of those firms to choose between their corporate clients and their Guantánamo pro bono work. Stimson suggested that corporate clients should disengage law firms whose attorneys represented Guantánamo inmates, and even insinuated that firms were receiving money from shadowy (possibly terrorist) sources. The strategy backfired and Stimson was forced to resign. But this incident was only the beginning.

Next in line was the military attorney assigned to represent David Hicks, an Australian who is one of only two men to be charged under the MCA. A plea deal was worked out and Hicks was sentenced to nine months for his “terrorist” activities (after more than five years of torture, isolation and other abuses). Since Hicks was given no credit for time served, he languished for five years only to be sentenced to nine months.

Just weeks before Hicks’ commission hearing was set to begin, the chief prosecutor for the Guantánamo military commissions, Col. Morris Davis, went after Hicks’ military lawyer, USMC Major Michael Mori. Davis suggested Mori should be brought up on charges for speaking out against the Bush military commissions. Mori was doing a very effective job of representing his client (as shown by Hicks’ savvy plea deal). He was also spending time in Australia, appearing in the media and doing advocacy work on his client’s behalf. Davis’ message to the military attorneys was loud and clear: If you represent detainees zealously, you do so at your peril.

The government has now launched its latest attack, moving to dismiss all of the Guantánamo cases now pending and changing the rules that have allowed attorneys like me to visit and communicate with our clients. The government has claimed in court that we are fostering unrest and (gasp) acting as a conduit for the media. The government has asked the court to enforce new rules that will grant us only three visits to our clients. Under this new regime, the government would reserve the right to read every communication between Guantánamo inmates and their attorneys.

If the government succeeds, it will put us back in the days when Guantánamo was a legal black hole. We will not be able to discuss our legal and diplomatic strategies in letters because our strategies will be known by the government and sabotaged before they can get off the ground.

However, the scariest development has already occurred. As the government claims in a recent filing: “no court has jurisdiction over conditions” at Guantánamo. If no court has jurisdiction, that leaves the Bush administration free to both set the rules and monitor them.

The Attorney-Client Relationship
May 6, 2007

· Oh my. Seems one of the big news stories Saturday morning is the fact that some of our Guantánamo clients get frustrated at the lack of progress as we try to get them out of that hell hole. Can you blame them? Of course not. These men have sat at Guantánamo for more than five years and most of them are innocent of any wrong doing. Our government knows most of these men were picked up by mistake... First we dropped thousands of fliers all over Afghanistan, Pakistan, and who knows where else, offering huge bounties for "murderers and terrorists" and then we were duped into buying these guys from the Pakistani's and the Afghan war lords... and we paid a handsome price for them too. Of course our military could not be bothered trying to figure out who these men were so we just paid up and took them all. Eighty-two of the men being held at Guantánamo were cleared by our government for release more than 2 years ago because the government admitted that they were captured "by mistake." Since then the government stopped admitting the mistakes and stopped "clearing" the men because it is too embarrassing (even for these clowns) to have all of these men cleared for such a long time but not released... and, get this, the only country we could cajole into taking detainees that we captured by mistake has been Albania... I guess the coalition of the willing is not quite so willing on this score! 


When I took on the representation of Mr. Al-Ghizzawi and later Mr. Razak Ali I knew that this would not be any typical legal representation. For one thing the litigation in court has all been stayed (put on hold) since before I was even involved... You see attorneys have only been allowed at Guantánamo for less than three years... and the Judges have not ruled on any matter of substance for more than two and a half of those years... In fact, the only thing the lower courts have been willing to rule on are procedural matters and attorney visit issues... and even these issues have not been ruled on by all of the judges. 

As an attorney for my two clients I learned very quickly that the representation was going to involve doing things beyond the typical lawyer stuff... I have now become a quasi-diplomat and a journalist (of sorts...). I have traveled to countries that I hoped might be sympathetic to the plight of my two clients... I have met with representatives from countries near and far and I have asked these representatives to help my clients....even though they do not want to help my country.... And I have taken on this new career of journalism to help spread the word about what is going on both inside and outside Guantánamo, as it relates to these men who have been held without charge for more than five years.


So the bottom line is that the court process has been at a standstill almost since attorneys have been allowed in the door. If some men have in fact given up on their attorneys or on our legal system it would not be surprising to me (although I personally believe the number is quite small based on my frequent conversations with the other attorneys). But this is a frustrating process and although I never had much hope from the legislative side while the Republicans were in control I do admit that I had a faith in our judicial system that I no longer hold. At one time our judicial system was such that people around the world looked at it in envy. I can only imagine that when word came to these men who were languishing at Guantánamo that they were finally going to have attorneys and could challenge their imprisonment in court, that many got their hopes up that justice was just around the corner. Now we know that if justice is around the next corner it is a very long block. 


So yes, on occasion our clients, who are now sitting in solitary confinement and quickly going insane... sometimes get upset at us and our system of law... but it doesn't last long because they know that for now anyway, we are their life line.


I head back to Guantánamo on Monday. It takes a full day to get there and a full day to get back. I will spend three days with my two clients. I will tell them everything I have been doing these last two months since my last visit (and I have been doing a lot). As always I tell my clients the good news and the bad news... and as usual there is very little in the way of good news. My clients will be frustrated, as well they should be. I share their frustration. But the other Guantánamo attorneys and I are doing our best and we have been fighting against the odds and our clients know this. And so they wait, and hope. 

Filing Court Papers, Guantanamo Style
April 12, 2007 

I have been an attorney for almost twenty-five years. I have filed thousands of documents in the various courts, many have been short routine documents others complex and lengthy, but the procedures have been pretty much the same no matter which court.... And then came the Guantanamo cases. In keeping with the kangaroo atmosphere of the litigation, new procedures were established to make even the filing of routine documents as cumbersome as could possibly be established. 

Yes, I know the government claims that there are big bad secrets in many of the documents that only we attorneys get to see and that the government needs to keep those documents out of the public eye (and if you ever get to see the documents you will know why!). Yes, there are lots of bad things in the documents that the government wants to keep a secret, but the bad things are what our government and military has done to these men. This is not about national security, (Link to John Lennon and Al-G two peas 2-5-07) this is about national shame. 

So, we attorneys cannot file anything without it first being sent to the "court security office" (CSO) Want to file a motion to add a new attorney? Clear it first with the CSO. Want an extension of time to file a brief? Again, file it with the CSO. That is because there is no such thing as a routine document in the Guantanamo litigation. And what does it mean to file it with the CSO? Well for me, in Chicago, it means I cannot file electronically. It means I have to pay a courier service to deliver the papers to the CSO in Washington, DC. Usually a few hours after delivery I get a call with the "all clear" and then I can take the document and file it electronically on the public court docket. But sometimes it takes longer. Sometimes no one is at the CSO. (One time I had Fed Ex go back three times in one day, but no one was ever there and my document did not get filed that day.) So how did the CSO get around that little problem of not being around? They have added to the process, "the call." Now I have to call the CSO (to see if anyone is around) to tell them I have a courier coming.... And if no one answers? It means no one is there and you can't deliver it. So you call again and again until someone answers. 

And what is the "all clear" about? Well the document has to be screened by someone to make sure there is nothing in it that should not be made public. And who does the reading and makes that determination? My opposing counsel. Yes, the CSO gives my documents to the government attorney assigned in these cases, to read and decide if anything should be kept a secret, ...before the documents can be publicly filed. I guess the theory is who would know better about those secrets than my opposing counsel, right? 

But all of the above is the easy part. Things get trickier if I want to quote from the only "secret" document I have (...A document which, by the way, has nothing in it that should be considered a secret.) I have to fly to DC and go to the "secret office" where they have computers and printers for the lawyers. I also have a secret drawer at the secret office with my secret document in it. And it is at this facility, and only at this facility, that I can prepare whatever it is that I want to file with the court that utilizes information from the secret document. 

I cannot work from my own computer at this secret location because then my computer becomes "tainted" and will be confiscated. If I bring a diskette or a thumb drive with materials from my office computer it must forever (I guess) stay in my little drawer at the "secret" office. In theory I could bring my laptop and a bunch of thumb drives, and copy information onto the thumb drives as I need it, but each thumb drive can only be used once and I am not that rich. When I finish writing whatever it is I am preparing for the court, I must make all of the copies on the government copy machine (and shred any miscopies) then the administrator from the secret facility calls the CSO and asks them to send someone over to pick up the documents (and again if no one is there they have to keep calling). The only good news about working from the secret facility is that the document is considered "filed" as soon as you hand it over to the administrator... then it becomes the administrator's problem to get it to the CSO. 

At least they have a new copier at the secret facility now. The last time I filed something that discussed my secret document the printer at the secret place kept breaking down. There was a sign on it that said it was going to be replaced soon, but I was told the sign had been there for more than a year. My secret document has about 175 pages in it (I guess they think that makes it seem more secret) and I needed to make seven copies. Every twenty pages or so the machine broke down. I spent one whole day copying the secret document and shredding the miscopies. I recently spent two days at the secret facility filing two separate documents for my Libyan client Mr. Al-Ghizzawi. Mr. Al-Ghizzawi, like so many men at Guantanamo, does not belong there and I have filed numerous documents with the various courts trying to get their attention to this great injustice. These two days I was filing two more. The first document did not rely on anything secret, but I prepared and filed it at the facility because I had to be there for filing the second document anyway. I gave the first document to the administrator on Monday and someone from the CSO came and picked it up sometime later. The next day after I had already left DC, I received an email from my opposing counsel giving me the "all clear" to file the document publicly. Only problem was that I didn't have the document. I could not take the document out of the "secure facility" (hence the name?) until I received the "all clear" and now I was in transit, back to Chicago. The answer? I had to ask my opposing counsel to send me my client's document so that I could file it with the court. So it goes. 

Justice Guantánamo Style
March 27, 2007 

David Hicks, the Australian man that has been held in Guantánamo for five years, (the last year or so in solitary confinement) agreed to plead guilty yesterday. There are a few things you should know about his plea. First, and most importantly, Hicks is pleading guilty to a crime that did not exist on the books until September of 2006. All of the original charges (the serious ones) were dropped against Hicks because the military had no evidence against him. Mr. Hicks was confined at Guantánamo until a new law could be passed that he could then be charged with. Never mind the fact that our constitution prohibits ex post facto (retroactive) laws, I mean that is why we are holding him at Guantánamo right?

The other thing you should know is what was clear to anyone paying attention: there was never going to be a hearing. The most recent evidence of that was when Hicks stepped into his arraignment yesterday and the first thing that happened was that two of his three attorneys were removed from representing him. Hicks' civilian attorney was removed because he refused to sign a statement agreeing to abide by military rules that had not yet been drafted and another attorney was removed because she supposedly did not have the correct credentials for the commission. That left Hicks with only one attorney, his military attorney, Dan Mori. Although Mori has been doing an exemplary job for Hicks, there was a little cloud hanging over Mori: the prosecuting attorney has suggested that Mori should be brought up on charges of misconduct for his zealous defense of Hicks. Mori was still trying to figure out how that threat by the prosecuting attorney would affect his representation of Hicks. Mori sought a short continuance to get legal counsel on this issue but that request was denied.

So yesterday, after two of his three attorneys were removed from representing him and the prosecuting attorney was attempting to intimidate the third, Hicks asked the military judge for additional counsel to help level the playing field. That request was denied... leveling the playing field is not what the military had in mind. The writing was clear on the glistening red, white and blue walls of the commission hearing room and David Hicks did the only thing that could possibly make sense in this abhorrent proceeding. He pled guilty to something that was not even against the law when he was arrested. Hicks' only hope is that he will be sent to Australia to serve his sentence and that perhaps, in time, a court in Australia will agree that pleading guilty to a crime that did not exist when he was arrested should be considered a nullity. Only problem is, Australia does not have a constitutional prohibition against ex post facto laws... I wonder if that is how the phrase "kangaroo court' first came to be? 

Inside Americas Gulag  -  February 13, 2007

A Guantánamo lawyer reports from a parallel legal universe 

According to the U.S. government, Guantánamo Bay is leased to Uncle Sam by the Cuban government. However, Cuba does not recognize U.S. claims to the Bay and has not accepted lease payments for decades. Therefore, while Guantánamo is officially Cuban territory, it is effectively a fiefdom of the United States military. Guantánamo’s bizarre political status makes it a perfect haven for the parallel legal universe the Bush administration has created for “enemy combatants.”

This parallel legal universe is populated by the likes of Attorney General Alberto Gonzales. On January 17, Gonzales shocked the Senate Judiciary Committee with his statement that “the Constitution doesn’t say, every individual in the United States or every citizen is hereby granted or assured the right to habeas. It doesn’t say that. It simply says the right of habeas corpus shall not be suspended.” Gonzales wasn’t trying to have a philosophical discussion with the Senate; he isn’t the philosophical type. No, it was more sinister than that, and we must now wait to find out how this novel theory ties in with whatever illegality the administration currently has up its collective sleeve. 

Couple that with the menacing remarks made on January 11, the fifth anniversary of the opening of Guantánamo, by another denizen of this twilight world, attorney Cully Stimson, the deputy assistant secretary of defense for detainee affairs. Stimson was yucking it up on Federal News Radio about the uproar that he was sure would ensue when the media reported which corporate law firms were representing Guantánamo detainees. “When corporate CEOs see that those firms are representing the very terrorists who hit their bottom line back in 2001, those CEOs are going to make those law firms choose between representing terrorists or representing reputable firms,” he said. Stimson does not seem to realize that it is unethical for an attorney to retaliate against opposing counsel by exerting financial pressure. And I can tell you unequivocally that, contrary to Stimson’s claim, my client is not a terrorist, and neither are the vast majority of prisoners locked up at Guantánamo. But with legal geniuses like these running our country, is it any wonder that the men in Guantánamo have languished for five years?

My client, Abdul Al Ghizzawi, has been held in Guantánamo Bay since 2002. On Dec. 9, 2005, I filed a petition for habeas corpus on his behalf but I had to clear a daunting series of bureaucratic hurdles before the government would allow me to meet with him. In order to see our clients, attorneys representing Guantánamo detainees must receive a security clearance and have a protective order entered by the court. The protective order outlines the rules for habeas counsel. I applied for my security clearance in January 2006. In February, I received news that my client’s health was deteriorating and I filed an emergency motion to have the protective order entered. The Justice Department opposed the order and the judge subsequently denied my motion, saying that I didn’t show anything “concrete” or any “impending irreparable harm.” The judge did not explain exactly how I was to show something concrete when I was not allowed to communicate with my client. 

In early June I received an email from another attorney whose notes were “cleared” from his last visit to the base. He told me that his client was concerned because Al Ghizzawi was ill with liver disease. I filed another emergency motion and this time the judge relented. Since I had now received my security clearance I was granted permission to see my client. 

I arrived at Guantánamo on July 15 on a small plane owned by a cargo airline. The 14-seater takes three hours from Ft. Lauderdale because the plane must circle around Cuban airspace. As I flew in to the small military airport I was surprised at how arid and dismal this part of the island looked. The base, home to 8,500 servicemen, is divided in two parts, separated by the bay. The main part of the military installation is on the windward side of the bay. Attorneys are housed on the leewardside at a dumpy military hotel called the Combined Bachelor Quarters. There is one restaurant on that side, a dive called The Captain’s Galley. Everything is deep fried. 

The morning routine for habeas counsel is to take the 7:40 bus to the ferry and the 8:00 ferry to the windward side where the prison camp is located. While the leeward side is ramshackle and barren, the windward side is surreal. There is (of course) a Starbucks, a McDonalds, a combined Subway-Pizza Hut, a Wal-Mart-like big box store called the Nex and a gift shop … yes, Guantánamo has a gift shop that sells Guantánamo key chains, shot glasses, t-shirts and shell tchotckes. Fillipino and Haitian workers staff all the establishments. And in the distance, beyond these icons of American consumption, is the “gulag.”

After eight months of delays and obstruction, and after a great deal of effort both on his part and mine, I was finally allowed to meet Al-Ghizzawi at the “gulag.” My briefcase and papers were examined in a cursory way. (On later trips, these searches resulted in letters to my client being confiscated on the grounds that they made oblique reference to “world events.”) I was then ushered by my escort behind a chain-link fence, through three gates into a sweltering cinderblock hut at Camp Echo. I was a little nervous going into that first meeting. I knew little about Al Ghizzawi and it seemed plausible to me that he might be the “worst of the worst”—which is what our government claims Guantánamo is holding. However, when I entered the tiny windowless room, I met a frail, bearded, jaundiced man of about 45, wearing a khaki jump suit and flip flops with his feet shackled to a ring on the floor. In time, I learned this member of the “worst of the worst” had been the owner of a spice shop and bakery in Jalalabad when, in December 2002, he was turned in to the Americans for a bounty—typically $5,000. He was initially held at Bagram Airforce Base before being sent to Guantánamo in March 2002. Initially our military determined he was a non-enemy combatant but this determination was mysteriously overturned by a second tribunal in Washington (five weeks after the first tribunal) because the military claimed it had new evidence against him. My security clearance allowed me to see the top secret “new evidence” and although I cannot disclose the contents, I can assure the readers of In These Times that there was nothing new presented to the second tribunal—nothing whatsoever. 

If my client had a fair habeas hearing today, a basic right in our legal tradition, (that is, until Attorney General Gonzales announced it was never part of our constitution), he would be a free man. But for now, Al Ghizzawi enters his sixth year, languishing in Guantánamo.

January 16, 2007

Diary of a Guantnamo Attorney 

Attorneys often return from the base with urgent news, but have to wait weeks for the government to clear their notes. 
I fell into the world of Guantánamo in October 2005. The Chicago Council of Lawyers had organized a luncheon discussion on the legal issues surrounding the infamous detention facility at the U.S. naval base in eastern Cuba. I received an e-mail thanking me for my attendance (I should have gone but didn’t) and asking for volunteers to represent the nearly 200 known unrepresented prisoners at the base. 

I had assumed that I was well-informed about our criminal president and his assault on the rule of law; it never occurred to me that four years after being captured (and more than one year after the Supreme Court affirmed their right to hearing and counsel) individuals were still being held without legal representation. I replied to the e-mail, offering my services.

During a conference call for volunteer lawyers, I got a sense of what the job might entail. For example, attorneys are required to turn their client notes over to the government after visiting prisoners. I naively asked, “What about attorney-client privilege?” This, like so many other protections and legal principles, doesn’t apply to Guantánamo. Attorneys often return from the base with urgent news, but have to wait weeks for the government to clear their notes. The government rarely, if ever, classifies the content; this procedure simply delays and encumbers our work. 

At a workshop for volunteer lawyers organized by the Center for Constitutional Rights (CCR), I came to learn of the horrific particulars of prisoner life in Guantánamo: the hunger strikes, the suicide attempts and the dubious circumstances under which prisoners had been captured. The vast majority of Guantánamo’s inmates were apprehended in Afghanistan and elsewhere by third party forces, after the United States promised enormous bounties for “murderers and terrorists.” 

That December, I was assigned a detainee by CCR; his name was Abdul Al-Ghizzawi, a Libyan who had been living in Afghanistan before his capture. Another prisoner had written a letter identifying Al-Ghizzawi as someone who desired an attorney. Because the government would not release the names of detainees, prisoners often reached lawyers through such indirect means. I got to work preparing a petition for a writ of habeas corpus—a petition that challenges the legality of a prisoner’s detention and requests that the court order the authorities to either release the individual or justify his imprisonment with formal charges. 

It has been a year since I filed the petition, and Al-Ghizzawi is still languishing in Guantánamo. Initially, the government did everything possible to delay and obstruct access to my client. I knew only that my client was ill, that he wanted an attorney and that the government opposed entering the protective order that would allow me to visit and communicate with him. 

Shortly after I filed the habeas petition, in a false gesture of munificence, the government invited my input into the Justice Department’s review of Al-Ghizzawi’s status. What could I possibly say? As I wrote the review board, “Without knowing the reasons for Mr. Al-Ghizzawi’s detention, it is impossible to address those reasons or the factual basis for continuing to detain him.” I added that I would supplement the submission once I had had a chance to meet and interview him.

Eventually, after what then-Secretary of Defense Donald Rumsfeld would call a “long hard slog,” the protective order was entered. In July, eight months after filing the habeas petition, I was finally allowed to go to Guantánamo and meet with my client, a sick and visibly jaundiced man who pined for his wife and young daughter.

Al-Ghizzawi was a shopkeeper who sold bread, honey and other goods in Jalalabad, Afghanistan. When the American bombs started falling, he took his wife and daughter to the village where his in-laws lived. He then became one of those unlucky foreigners captured and turned in for a bounty. According to the Bush administration, all of the detainees were apprehended “on the battlefield”—in this case, the quiet home of Al-Ghizzawi’s in-laws.

My ultimate aim is to release Al-Ghizzawi and reunite him with his family. However, my immediate goal is to keep him alive. The medical staff at Guantánamo have diagnosed Al-Ghizzawi with tuberculosis and hepatitis B but failed to inform or treat him for either condition. I have been fighting for access to Al-Ghizzawi’s medical records, but a D.C. district judge ruled that we had not demonstrated that he would suffer “irreparable harm” in being denied his records. Imagine, I need his records in order to prove that he will suffer “irreparable harm,” but cannot access them without first proving “irreparable harm.” (I have appealed that ruling.) 

This is just one example. As I will relate in this space in the coming months, there is no rhyme or reason to the world of Guantánamo—only a cruel inhumanity. 

Reporter Envy (Or Why a Guantánamo Attorney Dreams of Being a Reporter)
December 12, 2006 

I was a journalism major for three semesters in college, before I moved on to something more practical, philosophy. And now, after being an attorney for almost 25 years, I find myself wishing I had gotten that degree in journalism instead of philosophy. I go to bed dreaming of being a reporter. I dream about sneaking press credentials. I wonder if I can get anyone to give me credentials as a favor.

These weird dreams began shortly after I was in court on one of my Guantánamo cases. I have two clients and over the summer when I was getting ready to visit my first client for the first time, I filed an emergency motion in front of a second judge asking him to allow me to see my other client while I was down at the base. I explained that I was a solo practitioner (not from a big firm) that I was paying for this on my own and it would be cost effective if I could see both clients at one time. The good judge granted my motion.

I got to the base and to make a long story short, I didn't get to see my second client. When I explained to the officials at the base that I received a court order shortly before arriving, allowing me to see my second client during the same visit, I was told "judges' orders don't work here, we consider those only advisory." I just smiled politely and wrote down that little quote. As it turned out the court order didn't work. I guess they decided not to take the advice of the good judge.

First, I was told that the name they had for my second client was different than the name I had given. Then I was told that he was from a different country than I had listed. I was told there was no way he was the right guy. I was leaving the next morning so I gave an official a piece of paper with a couple of different possible spellings of my client's name. I asked him to give me the name of whoever was on their list so that I could sort out the identification problem when I got home. That evening another attorney brought me correspondence from the official. It was the same piece of paper on which I had written the various spellings of the detainee's name, beneath these they had written the spellings they had for his name. They were the same - there had been no identification problem.

Judges don't like their orders disobeyed. They don't consider their orders "advisory." I filed papers in front of the judge asking the judge to enter what we lawyers refer to as a "rule to show cause." It means that the other side has to come to court and explain why they should not be held in contempt of court. The judge entered the Rule. We had a hearing. The department of justice filed an affidavit from some higher-up at the base that I had never met or spoken to. He swore, under oath, that I really did not want to see my second client. That instead of seeing my second client I wanted to (prepare yourself) go bird watching. This individual also said that I refused to see my client because he did not speak English and that I also refused to see him because he was not the brother of my first client. Wow, how weird is that? I had never imagined that my clients were brothers. Fortunately, the judge did not believe one word in the government's affidavit and told the government to arrange to get me to the base, at their expense. One point for the little lady.

This is when my dreams of being a reporter kicked into action. The government attorney emailed me right after court and offered to have me flown on a military plane the following week. He explained that this was a plane that was reserved for the press. When I got back to Chicago and saw the email I immediately wrote back and said "yes." 

I guess someone thought better of sending me on a plane with the media (or maybe they were hoping that I wouldn't want to go with less than one week's notice on the Thursday before Labor Day weekend - then they could tell the judge I refused their fair, considerate, generous offer?). After I said yes, the attorney wrote back and said that he just learned I was not allowed to fly on that plane because it was only for the press. I emailed him back and said that restricting me from the plane because I was not a reporter was ridiculous and that they should reconsider their offer to me. (Maybe I should have mentioned those three semesters when I was journalism major). They would not budge. I would have to go to Guantánamo the same way all of the other habeas counsel were forced to get there: fly to Fort Lauderdale and then fly on a small private cargo airline to the base - a three hour flight without a toilet. (Don't even ask why it takes three hours to get from ft. Lauderdale to Guantánamo....)

When arrangements couldn't be made between the government and myself for a trip to the base on their dime, I had to go back to see the good judge. I explained to him that they offered me a trip to the base on a military jet that they provide to the press which I accepted,but then they reneged on the offer. The judge looked at the government attorney and asked why couldn't I be put on that plane (I later learned that they had similar planes available for the press quite regularly). The government explained that the plane was only for the press and habeas counsel were not allowed on it. The judge asked why? And here it is: the government attorney said that they give a briefing to the press that habeas counsel are not allowed to hear. (Perhaps they don't want habeas counsel to correct the many lies being told to the press?) The judge looked at the attorney and very calmly stated "when you tell the press you are telling the world." However the government wouldn't budge on this and the judge finally ordered them to work something out to get me there.

I really wanted to fly on that plane. I wanted to hear what it is that habeas counsel are not allowed to hear. I wanted to fly on a jet instead of a cargo plane. And, yes, I wanted a toilet.

But it turns out that this is not the only perk for the press. I have now learned that the press is allowed to witness the detainees' Combat Status Review Tribunals (CSRT's) and the Administrative Review Boards (ARBs). These "hearings" are held to determine if a detainee is an enemy combatant or a non-enemy combatant and to determine if the detainee is a danger to the United States. Not only are the habeas lawyers not allowed to witness or participate in their own clients CSRT's and ARB's, we have to fight like hell to get the paperwork from those proceedings. They are classified. They are secret. Somehow releasing them will destroy the security of our country....so only the military and the press can watch the actual proceedings.

Many of the habeas counsel have not been able to get copies of the files from the CSRT's and the ARB's and so we have no clue as to the reasons that the government claims our clients were picked up in the first place and why our clients have been designated enemy combatants (if in fact they are designated as enemies). In my first client's case, the judge did order the government to turn over the CSRT documents to me and what I found out from reading them was that my client was found not to be an enemy combatant. Washington turned that bad ruling around... they couldn't have my client sitting around for 3 years and not be an enemy combatant... so they got themselves a new panel and lied and said they had new evidence (five weeks later!) and declared him an enemy combatant after all. I can tell you there was no new evidence, it was all a crock.

In October, one of my clients had his annual ARB. He sat in a little room and answered the bizarre questions that these idiots asked, hoping maybe this time they will set him free. I, of course, was not allowed to attend this hearing. They wouldn't even tell me when it was going to take place and I don't know if I will ever get to see the paperwork from that hearing. But somewhere in the United States... or perhaps in Europe or Asia (the press do not have to be US citizens or be subject to the same security clearances as the habeas attorneys) are members of the press that were allowed to watch my client's hearing and write about it.

So I dream about being a reporter. I dream of being able to go and watch (although the part about sitting quietly probably wouldn't work so well for me). But I really would like to see exactly what goes on at those hearings. Who is sitting where, what is being said. I would like to look at the demeanor of the panel members... I often imagine they are all laughing to themselves at the absurdity of this process... I would like to see for myself. 

The Great Writ
September 25, 2006 

The writ of Habeas Corpus was the cornerstone of our Republic; it was what separated us from the totalitarian countries, the dictatorships...our enemies. Habeas Corpus literally means "they have the body." The writ allows an individual in custody to file a petition asserting that his custody violates the law. After the petition is filed the Court is supposed to order that the prisoner be brought to Court so it can be determined whether or not the individual is imprisoned lawfully. The jailer must then say why the prisoner is being held. The right to file a petition for a writ of Habeas Corpus has long been celebrated as the most efficient safeguard of the liberty of the individual. Habeas Corpus prevented the "King" from simply "disappearing" subjects into secret dungeons. It is mentioned in the Magna Carta of 1215 and was available in America from the time the first settlers came to its shores. It was one of a handful of rights included in the 1787 Constitution and was immediately enacted into statute by the First Congress in 1789. Our Supreme Court in Rasul v. Bush, 542 U.S. 466 (2004), held that the Guantánamo detainees could pursue the habeas actions to compel our government to justify their detentions.  

I have used a lot of past tense words in the paragraph above; perhaps I am showing the inevitable signs of pessimism. As I write, our senators and congressional representatives are deciding whether to abandon what has long been referred to in legal circles at "the great writ." They are deciding not only whether to abandon the great writ but to abandon it "retroactively." In other words they want to throw my client's case (and all of the other habeas petitions) out of federal court because they know that fair hearings will show the world what habeas counsel already know: that they cannot bring any charges against many of these men because they are innocent. My client, Mr. Al-ghizzawi is a Libyan who lived in Afghanistan for approximately ten years. He was a shopkeeper, married with a young daughter. He fled his city when the American bombing started and he was turned in for a bounty. The government has never charged him with anything but now the republicans want to close the court house doors. Retroactively throwing Mr. Al-Ghizzawi's case out of court would of course violate our constitution (just in case anyone is wondering) but it could take a year or so before the issue makes its way to our Supreme Court. As many of you know Mr. Al-Ghizzawi cannot wait that long (see, "Why I am Representing a detainee at Guantanamo") The Supreme Court will once again strike down the illegal law being promulgated by the republican majority and acquiesced to, in part, by the woefully silent Democratic minority. Mr. Al-Ghizzawi will probably be dead by then and the politicians don't seem to care if the laws they pass are unconstitutional or not.

In fact it is clear that a lot of people don't care. Many think that if we picked people up they must be guilty and heck with the Constitution. Some don't care one way or another if they are guilty or not, just keep 'em locked up. Fortunately that is not our system of justice. For those that need reminders, we in this great country are innocent until proven guilty and we must be told what we are charged with and shown the evidence against us so that we can provide a defense to the accusations. As the Supreme Court has held, twice now, these safeguards extend to the men that we have imprisoned in Guantánamo, despite the fact that our slick government tried to outsmart the constitution by keeping these men off our shores. However, much to the obvious chagrin of the republicans it doesn't work that way, they are imprisoned by us and under our complete control. Just as if they were held in a federal jail here in my home town, the Constitution applies.

Sorting out who belongs at Guantánamo and who should be imprisoned is precisely the role of the courts and the writ of Habeas Corpus. So far, in the almost five years since we first started detaining men at Guantánamo only 10 of the more than 600 detainees have been charged with anything. Without Habeas Corpus the hundreds of others, will be held indefinitely as there is no obligation under Bush's rules to charge or release them. It is not just Mr. Al-Ghizzawi, but many of the men at Guantánamo who are being wrongly held. Perhaps if you don't believe me, you will believe the former Guantánamo commander, General Hood. General Hood acknowledged "sometimes we just didn't get the right folks" and the reason those "folks" are still in Guantánamo is because "nobody wants to be the one to sign the release papers... There's no Muscle in the system". (Jan. 26, 2005 Wall Street Journal). (General Hood also claimed he was going to start yelling if many of the innocent were not released, instead he became the "former" commander of Guantánamo later in 2005) You can also review the Seton Hall report that analyzed the government's "evidence" and found that only 8% of the detainees were even characterized as "al-Qaeda " fighters. 

I had the grim job of explaining the proposed legislation to my client Mr. Al-Ghizzawi when I visited him last week at Guantánamo. Not only did I explain to him our proud history but I explained to him the prospect that our country was prepared to abandon that history. I could not explain why. The writ of habeas corpus only requires that an explanation be made for the detention. Surely our great government could come up with an explanation after all of these years of detention? 

Why I am Representing a "Detainee" at Guantanamo
September 19, 2006  

I'm not being paid. In fact, I am paying to do this. In fact, I am paying a lot of money to do this because in the legal profession, time is money, and I am also spending an incredible amount of time on this matter.  

Why am I doing it? Imagine if someone dropped a thousand leaflets over your city that said "we will pay you enough money to support you, your immediate family and your extended family for the rest of your life if you turn over individuals who are 'murderers and terrorists.'" Imagine- your immediate family and your extended family taken care of for the rest of your life and all you have to do is turn over "murderers and terrorists."

When we started dropping the bombs in Afghanistan in 2001, we also started dropping something else. Leaflets. And not just in Afghanistan, but in Pakistan and other countries. Thousands upon thousands of leaflets offering some of the poorest and most desperate people in the world something that would be hard for even the average American to turn down: financial security for their families for life.



First you have to decide who are those murderers and terrorists. Is it some creditor, a bad neighbor, or perhaps someone on the next block that you don't really know? Do you care when the bounty is enough money to take care of your family for the rest of your life? The reality is that a lot of people wouldn't care, and as it turns out, a lot of people in war ravaged countries didn't care. 

So now, I am representing one of the hundreds of men being held at Guantánamo because they were turned over for a bounty. I am not from a big law firm (there are many big law firms that have taken on these cases, for which we should all be very appreciative). I am at attorney with almost 25 years experience, but working with me is only one young associate and a para-legal. However, I am spending my money because, to me, this is about as important as it gets. My government, our government, has turned it's back on the rule of law (not to mention the rest of the world) and now it is up to the rest of us to try to set things right.

Let me tell you a little about my client. Mr. Al-Ghizzawi was a civilian in Afghanistan. He was a shopkeeper that sold honey and bread. He has a wife and a young daughter. His daughter was almost six months old the last time he saw her; that was five years ago. Mr. Al-Ghizzawi was originally from Libya, but he had lived in Afghanistan since shortly after the Russians left. His wife is Afghani.

When the American bombs started to fall on Mr. Al-Ghizzawi's city he did what most people would do, he fled. He took his wife and infant daughter to his wife's parent's home in the country, to escape the bombs. Unfortunately, Mr. Al-Ghizzawi was not well known in the area where his in-laws lived and, being Arab, he was apprehended by bounty hunters. The bounty hunters turned Mr. Al-Ghizzawi over to the Northern Alliance, who in turn turned him over to the United States and he was sent to Guantánamo. That was almost five years ago. Mr. Al-Ghizzawi has never been charged with anything while at Guantánamo and has never been told what he is accused of doing. He has never been given the opportunity to prove his innocence.

That alone is pretty pathetic, but there is more. Mr. Al-Ghizzawi is ill. In fact, he is probably dying of liver cancer. But you see, our government doesn't make mistakes, so it will not acknowledge that Mr. Al-Ghizzawi (and hundreds of others at Guantánamo) was wrongly picked up, wrongly held and not receiving proper medical care.

I was allowed to visit my client for the first time in July after representing him for almost a year. It was readily apparent when I met Mr. Al-Ghizzawi that he was ill. He was jaundiced and gaunt looking, he was clearly in pain when he was talking with me and was suffering from other symptoms, which we discussed. When I returned to my office, I started to call doctors to help me determine what was wrong with Mr. Al-Ghizzawi. I was eventually referred to the renowned Dr. Donald Jensen of the University of Chicago. Of course, without seeing medical records and having appropriate tests performed a diagnosis is difficult, but Dr. Jensen is concerned that Mr. Al-Ghizzawi is suffering from liver cancer. Liver cancer can be successfully treated if caught early enough, but our government hasn't been concerned with figuring out what is wrong with Mr. Al-Ghizzawi much less treating him.

I also have found an amazing doctor in a state of the art medical clinic in Berne Switzerland who has agreed to treat Mr. Al-Ghizzawi if arrangements can be made to move him there. However, Dr. Juerg Reichen doesn't hold much hope for seeing my client alive because he needs to be treated immediately, not when the government finally gets around to responding to Mr. Al-Ghizzawi's numerous requests for medical care.

So why am I representing a detainee at Guantánamo? Because it is the right thing to do. No matter what the personal price to me. Because our country has a history of being a country founded on the rule of law and although our current government has turned its back on our proud history, I refuse to do the same. 

April 12, 2006

A Legal Limbo

By Mischa Gaus
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Abdul Hamid Abdul Salam Al-Ghizzawi is frantic.

“He is in very poor health, which deteriorates day after day (details to be discussed with u in person). He has a family that is in desperate need of him.”

The fragment, taken from a page handwritten by another detainee, is the only record of Al-Ghizzawi to emerge from the Guantánamo Bay prison camp in four years. For Candace Gorman, a Chicago attorney who took his case pro bono, it provides the slightest bit of hope that he may someday emerge as well. 

A Libyan, Al-Ghizzawi was invisible until he passed word through other detainees that he wanted a lawyer. Dozens of new detainees became known this way last year. Gorman took his case in November.

“The fact that I’ve been representing my client for four months and yet I can’t communicate with him in any way is just ludicrous,” Gorman says. 

Gorman cannot see or talk with Al-Ghizzawi without filing a protective order with D.C.’s federal district court—an agreement that warns that she can be prosecuted for sharing classified information. The Justice Department is refusing to let those agreements be filed, because cases currently before the D.C. appeals court and the Supreme Court—Al Odah v. United States and Hamdan v. Rumsfeld—will affect what rights and legal venues detainees can access. The Supreme Court decided two years ago that detainees can challenge their detention, but until the latest cases are cleared everything else—including Gorman’s emergency petition to see Al-Ghizzawi—has been sidelined.

Perversely, Al-Ghizzawi may be lucky. Recent disclosures of detainee records show not all even have habeas petitions filed on their behalf yet, says Barbara Olshansky, assistant legal director of the Center for Constitutional Rights, which is coordinating their legal fight. These motions allow prisoners to challenge the legality of their detention. 

For these prisoners, legal aid may come too late. The Detainee Treatment Act, passed late in 2005 as a rider to a military appropriations bill, strips detainees of their right to challenge their detention in court. The administration is arguing that it retroactively removes habeas rights for all detainees.

Even for those few lawyers who had already filed protective orders, gaining access to their clients is difficult. Some detainees have told lawyers they meet in the same rooms in which they are tortured. Meetings are videotaped, and lawyers’ notes are stripped from them before they exit the prison door. The notes are stamped “Classified,” and released weeks or months later with redactions. 

Scraps of information reach Gorman this way, including the fact that Al-Ghizzawi has a brother who is a professor.

Bush administration officials called Guantánamo detainees “the worst of the worst.” But a Seton Hall law school team examined the redacted government filings against 517 detainees and found that slightly more than half have not been accused by the U.S. government of a single hostile act. The report also found that just 7 percent were apprehended by U.S. forces. 

Instead, almost all detainees were turned over to U.S. custody by third parties, mostly Pakistani authorities and bounty-hunters enticed by pamphlets spread through the Middle East promising “enough money to take care of your family, your village, your tribe for the rest of your life.” 

“They just paid the cash and got the person,” says John Anderson, an ex-Marine reservist and lawyer at Sutherland Asbill & Brennan whose firm represents five Yemeni detainees. “In many cases I think they were wondering what they had on their hands, and had no way of finding out.” 

“What you will see [in Guantánamo] are men who are farmers, woodworkers,” Olshansky says. “They are the poorest people in the world. There’s not going to be a huge dossier on them.”

The appeals court is scheduled to hear its detainee case in March, and the Supreme Court decision is due in June. So Gorman—and Al-Ghizzawi—wait. She considers traveling to Libya to find his brother. Reluctantly she says, “That’s for another day.” 
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