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Disclaimer:
The information and materials provided during this program present general information and

should not be used or relied on as legal advice when analyzing and resolving a specific legal issue. Each fact situation is different; the laws are constantly changing. If you have specific

questions regarding a particular fact situation, we urge you to consult with competent legal

counsel about your specific facts and the specific laws that apply.
__________________

Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof; or abridging the freedom of speech, or of the press; or the right of the people peaceably to assemble, and to petition the Government for a redress of grievances

First Amendment to the United States Constitution.

__________________

I. Religious Displays, Public Fora, and Special Events

A. The First Amendment and "Speech."

The First Amendment prohibits laws abridging the freedom of speech. The First Amendment's free speech protections also extend to certain forms of conduct, although not all conduct is speech. As the Supreme Court has stated:
The First Amendment literally forbids the abridgement only of "speech," but we have long recognized that its protection does not end at the spoken or written word. In deciding whether particular conduct possesses sufficient communicative elements to bring the First Amendment into play, we have asked whether "an intent to convey a particularized message was present and (whether) the likelihood was great that the message would be understood by those who viewed it." Texas v. Johnson, 109 S.Ct. 2533, 2539 (1989).
A billboard or sign promoting a non-profit organization or delivering a political message would generally be considered "speech" under the First Amendment. However, municipalities may place reasonable time, place and manner restrictions on the exercise of free speech rights (for example, limiting the size of billboards and signs, or limiting the duration of the posting of temporary signs). These time, place and manner restrictions must be narrowly tailored to serve an important governmental interest. Clark v. Community for Creative Non-Violence, 104 S.Ct. 3065 (1984).
B. Types of Public Property

The First Amendment does not guarantee access to all public property by any person at any time for the purpose of public speech on any subject. U.S.P.S. v. Greenburgh Civic Assn., 101 S. Ct. 2676, 2684 (1981). Rather, property is classified as either (1) a traditional public forum, (2) a designated public forum (including what are known as "limited," designated public fora) or (3) a non-public forum. The degree of access that must be afforded to the public for the purpose of speaking differs depending on the characterization of the particular property as one of these types of property. See Perry Education Assn. v. Perry Local Educators' Assn., 103 S.Ct. 948, 954 (1983).
C. Relevant United States Supreme Court and Federal Court Cases

1. Lemon v. Kurtzman, 403 U.S. 602 (1971)

· State aid program benefiting non-public religious schools is invalidated for violation of the Establishment Clause. Three part test for determining whether a law or action constitutes the "establishment of religion":

· does the law or act have a secular purpose?
· does its principal or primary effect advance or inhibit religion?
· does it foster an excessive entanglement with religion?
2. Lynch v. Donnelly, 465 U.S. 668 (1983)

· Inclusion of nativity scene in City's annual Christmas display did not violate establishment clause
3. American Jewish Congress v. City of Chicago, 827 F.2d 120 (7th Cir. 1987)

· Chicago's annual creche display in City Hall violates the establishment clause.
· 7th Circuit distinguished Lynch on the basis that the Lynch creche was only one element in a larger display that consisted in large part of secularized symbols and decorations and that the Lynch creche was located in a private park within a shopping district; not City Hall.
4. County of Allegheny v. ACLU, 492 U.S. 573 (1989)
· Challenge to the constitutionality of two recurring holiday displays located on public property in downtown Pittsburgh. A creche depicting the Christian nativity scene was placed on the staircase of the courthouse, and an 18-foot Chanukah menorah was placed just outside the county building next to the city's 45-foot Christmas tree.
· Court held that the display of the nativity scene violated the establishment clause of the First Amendment because it appeared to endorse religion. However, the Court further held that although the menorah is a religious symbol of Jewish faith, its display did not violate the First Amendment because it stood next to a Christmas tree, and thus was viewed as an overall holiday setting rather than an endorsement of Judaism.
5. Americans United for Separation of Church and State v. City of Grand Rapids, 980 F.2d 1538 (6th Cir. 1992)
· The erection of a privately-funded Chanukah menorah display in a traditional public forum does not violate the Establishment Clause of the First Amendment.
6. Chabad-Lubavitch of Georgia v. Miller, 5 F.3d 1383 (11th Cir. 1993)
· Denial of permission to display Chanukah menorah in state capitol rotunda violates First Amendment because the capitol building is a public forum.
7. Capitol Square Review and Advisory Board v. Pinette, 115 S.Ct. 2440 (1995)
· The Capitol Square Review Board denied an application by the Ku Klux Klan to install, during Christmas time, an unattended cross in a 10-acre plaza surrounding Ohio's state capitol. The KKK obtained an injunction from a federal district court and installed the cross in December, 1993.  The Board appealed the injunction arguing that its refusal to permit the KKK to install the cross was required by the Establishment Clause.
· Supreme Court ruled in favor of the KKK. This is a free speech case as opposed to an establishment of religion case. According to Justice Scalia, private religious speech is as fully, protected under the Free Speech Clause as secular private speech. The Court found that the Capitol Square had been continuously used as a traditional public forum.
8. Knights of Columbus. Council #94 v. Town of Lexington, 272 F.3d 25 (1st  Cir. 2001)

· Knights of Columbus had, for several decades, displayed a nativity scene on a historic Revolutionary War battleground site owned by the Town.
· After several religious groups approached the Town about displaying their symbols and structures on the site (including a witchcraft display at Halloween, a Sukkah during the Jewish harvest festival of Sukkoth, and a pyramid to honor the Egyptian Sun God Ra during the month of April), the Town enacted a policy prohibiting the placement on the site of any unattended structure.
· In responding to the challenge by the Knights of Columbus, the Court ruled that the Town's regulation was "narrowly tailored to a achieve significant government interest in preserving the historical and aesthetic qualities of the site." The Court observed that:
The minutes of the [Town] Board's meetings reveal a keen awareness that if it continued to allow a display of the [privately sponsored nativity scene], many of the competing applications would have to be granted. The Board thus believed that it was on the horns of a dilemma: it could not constitutionally pick and choose among the competing applications, but granting them all likely would compromise the aesthetic and historic elements of the [site].
***

Fearing a flood of applications and a corresponding cluttering of the [site], the Board devised a regulation prohibiting all unattended structures. This is a far cry from an invidious singling-out of the [nativity scene].
9. Grossbaum v. Indianapolis - Marion County Building Authority, 100 F.3d 1287 (7th Cir. 1996)
· Based on fear that continued allowance of a menorah in county building lobby would require allowing Ku Klux Klan to install a display, Building Authority enacted complete ban of all displays.
· Ban upheld: Content neutral speech regulations in non public fora pass constitutional muster regardless of motive.
10. Elewski v. City of Syracuse, 123 F.3d 51 (2d Cir. 1997)

· Court allowed a city to continue displaying a city-owned nativity scene in a public park. The Creche was merely part of an "overall otherwise secular display and juxtaposed with symbols from other faiths, so as to neutralize any potential message of government sponsorship."
11. American Civil Liberties Union of New Jersey v. Schundler, 168 F.3d 92 (3d Cir. 1999)
· City's creche, menorah, and Christmas tree in front of City hall violate Establishment Clause.
· Modified display, with a Santa Claus, Frosty, red sled, and Swanzaa symbols to the tree is constitutional.
12. Glassrock v. Moore, 355 F.3d 1282 (11th Cir. 2003)
· Monument in Alabama State Judicial Building depicting Ten Commandments violates Establishment Clause, and must be removed (despite vocal and physical protests by Alabama Supreme Court Justice Roy Moore)
13. Freethought Society v. Chester County PA, 334 F.3d 247 (3d Cir. 2003)

· Eighty year old Ten Commandments plaque on Country Courthouse does not violate Establishment Clause.
14. Books v. Elkhart County. Indiana, 401 F.3d 857 (7th Cir. March 25, 2005)

· Framed text of Ten Commandments on display in County Administration Building does not violate Establishment Clause.
· Ten Commandments is one of nine symbols and displays that comprise a "Foundations of American Law and Government Display." Court accepts County's stated purpose of display as being secular: to educate its citizens in the history of American law and politics and to provide moral uplift.
15.
Van Orden v. Perry¸125 S. Ct 2554 (2005)

· Six foot tall monument to the Ten Commandments located on the grounds of the Texas capitol building does not violate the Establishment Clause.

· Court describes the monument as a passive acknowledgement of the role that religion has played in the state’s heritage, which does not amount to a governmental effort to establish a religion.

· The fact that the monument stood unchallenged for 40 years indicates that the general public did not perceive it to be an effort to establish a religion, but rather understands it to be a broad moral and historical message reflective of the state’s cultural heritage. 

16.
McCreary County, Ky v. American Civil Liberties Union of Ky, 126 S. Ct 2722 (2005) 

· Preliminary injunction against two Kentucky counties that posted displays centered around the Ten Commandments is upheld.

· Despite two revisions of the displays to include secular documents, Court finds that central purpose of displays remains emphasizing and celebrating the Commandments’ religious message. 

17.
Skoros v. City of New York, 437 F.3d 1(2nd Cir. 2006)

· Court rejects plaintiff’s challenge to New York City's holiday displays for its public schools, that include a Star of David, a Muslim star and crescent, and Christmas Trees, but exclude a nativity scene. 

· The display has a secular purpose of promoting diversity and does not amount to a violation of the Establishment Clause because a reasonable observer would understand that the display does not promote one religion over another. Furthermore, the exclusion of the nativity scene does not violate Free Exercise clause.

18.
Summum v. Duchesne City, 2007 WL 1128854 (10th Cir. April 17, 2007)

· Religious group petitioned Utah city to request transfer of a small plot of land in a public park to establish a religious monument.  City refused, even though it previously transferred to the local Lion’s Club another parcel on which a monument to the Ten Commandments was located. 

· Court determines that the transfer of the Ten Commandments monument plot to the Lion's Club was invalid due to lack of consideration, therefore the plot remained a part of the park, which is a public forum.  As a result, the city was not permitted to discriminate between monuments allowed in the park. 

D.
Use of Public Property and Public Resources for Special Events

1.
Gilles v. Blanchard, 477 F.3d 466 (7th Cir. Feb. 14, 2007)

· Public university's policy of barring uninvited guests from speaking publicly on campus does not violate First Amendment.  School has the right to distinguish between invited and uninvited speakers so long as it applied the policy in a viewpoint neutral manner.

2.
Brandt v. Village of Winnetka, 2007 WL 844676 (N.D. Ill March 15, 2007)

· Court upholds ordinance requiring all residents who host events that expend Village resources (personnel, equipment, or property) apply for a special permit and pay Village's costs.

· The ordinance did not violate the First Amendment on its face because permits are issued and fees assessed without regard to the content of speech expressed at the events, but rather based on the amount of Village resources that are expected to be used. 

E.
Recent State and Federal Legislation
1.
Prohibitions on certain demonstrations at cemeteries under control of the National Cemetery Administration and at Arlington National Cemetery, 38 U.S.C. § 2413 (enacted May 29, 2006)

· Prohibits demonstrations within 300 feet of national cemeteries one hour before and one hour after a funeral or memorial service.

2.
Disorderly conduct at a funeral or memorial service, 720 ILCS 5/26-6 (enacted May 17, 2006)

· Makes demonstrating or erecting a threatening display within 200 feet of the entrance or exit of a funeral site a half hour before and a half hour after a funeral or memorial service a Class C misdemeanor and a Class 4 felony for a second offense. 

II. RLUIPA

No government shall impose or implement a land use regulation in a manner that imposes a substantial burden on the religious exercise of a person, including a religious assembly or  institution, unless the government demonstrates that imposition of the burden on that person, assembly, or institution

(A) is in furtherance of a compelling governmental interest; and
(B) is the least restrictive means of furthering that compelling governmental interest.
A. RLUIPA Triggers a National Explosion in Disputes Involving the Zoning of Churches

In 2000, the United States Congress passed the Religious Land Use and Institutionalized Persons Act of 2000 (RLUIPA), 42 U.S.C. §2000cc, et seq.  The enactment of RLUIPA has triggered a surge in litigation related to municipal zoning decisions that impact religious uses.  In addition to RLUIPA, church plaintiffs often base their claims on the Free Exercise Clause of the First Amendment, the Equal Protection Clause of the Fourteenth Amendment, and Illinois law.  Religious organizations and churches, which include houses of religious worship, such as synagogues, mosques, and home-based worship centers, view this statute as a valuable tool in their efforts to secure preferred locations.
Like most other zoning controversies, church-related disputes usually involve an organization's desire to locate and operate at a site and a municipality's decision to regulate land use in a contrary manner.  In addition to the possibility that a municipality's land use decision will be overturned, church-related litigation, because of its First Amendment implications, adds the threat of attorney's fees and damages.

Church zoning disputes have become a national issue – see, for example, "A New Church? Not in Their Backyard," New York Times, April 3, 2005.  Religious bodies have been aided in their efforts by well-organized groups willing to provide legal support, including The Becket Fund (www.rluipa.com) and the Pacific Justice Institute (www.pacificiustice.org). In the Chicago region, the law firm of Mauck & Baker represents several churches and church associations in RLUIPA litigation. In turn, municipalities defending their zoning codes and land use decisions have found allies in the National League of Cities, the International Municipal Lawyers Association, the American Planning Association, and the National Trust for Historic Preservation.

Since the enactment of RLUIPA in 2000, religious uses have challenged the following types of municipal zoning decisions:
· a municipality's overall zoning scheme or a part of its scheme, based on the allegation that the municipality's scheme, as a whole, makes it too difficult for the church to locate suitable property in the municipality;
· a municipality's zoning of a particular property when the zoning classification excludes or limits churches;
· a municipality's decision not to re-zone property to a more church-friendly classification;
· a municipality's denial of a special use permit;
· a municipality's condemnation of church property;
· a municipality's refusal to annex church-owned property into the municipality;

· a municipality's enforcement of its building or life-safety code.

B. RLUIPA 's Key Provisions

1. "Substantial Burden" on "Religious Exercise"

Section 2(a) of RLUIPA sets forth the first of the Act's substantive provisions.  Section 2(a)(l) sets forth the following general rule:

(1)
No government shall impose or implement a land use regulation in a manner that imposes a substantial burden on the religious exercise of a person, including a religious assembly or institution, unless the government demonstrates that imposition of the burden on that person, assembly, or institution —
(A)
is in furtherance of a compelling governmental interest; and
(B)
is the least restrictive means of furthering that compelling governmental interest. [Emphasis added.]

Section 2(a)(2) identifies the scope of the general rule and defines the circumstances under which the general rule is applicable.  Under Section 2(a)(2), the general rule applies when
the substantial burden is imposed in the implementation of a land use regulation or system of land use regulations, under which a government makes, or has in place formal or informal procedures or practices that permit the government to make, individualized assessments of the proposed uses for the property involved. [Emphasis added.]

2. What is "Religious Exercise?"

A "substantial burden" on "religious exercise" is the key concept in RLUIPA's general rule.  RLUIPA defines "religious exercise" to include the "use, building, or conversion of real property for the purpose of religious exercise."  Thus, any land use law that limits or restricts the location of a church necessarily affects religious exercise.

The operation of accessory uses (e.g., religious high school, daycare center, homeless shelter) may not, however, constitute religious exercise.  Indeed, RLUIPA's legislative history scales back the scope of the term "religious exercise" by recognizing that not every land use or building owned or operated by a place of worship constitutes a use for religious purposes:
The definition of "religious exercise" under this Act includes the "use, building, or conversion" of real property for religious exercise. However, not every activity carried out by a religious entity or individual constitutes
religious exercise.
*       *      *
For example, a burden on a commercial building, which is connected to religious exercise primarily by the fact that the proceeds from the building's operation would be used to support religious exercise, is not a substantial burden on religious exercise. 146 Cong.Rec. S7776 (July 27, 2000) (Joint Statement of Senators Hatch and Kennedy) [Emphasis added.]

3. What is a "Substantial Burden?"

Religious institutions often argue that any zoning restriction that prevents them from locating at their site of choice and operating as they please is a substantial burden. Most courts have rejected this argument and have determined that a church's inability to operate at its preferred location is not a "substantial burden."

Courts are more likely to reach the conclusion that no "substantial burden" exists when the municipality's land use patterns and zoning scheme indicate that there is a reasonable amount of property in the municipality where churches can locate, and when churches have viable options in the municipality other than the site in question. See, e.g., Civil Liberties for Urban Believers (C.L.U.B.) v. City of Chicago, 342 F.3d 752 (7th Cir. 2003) (no "substantial burden" where churches could locate as of right in Residential district and could obtain special use permits to operate in Business and Commercial districts); Petra Presbyterian Church v. Village of Northbrook, 2003 WL 22048089 (N.D. Dl. 2004) (no "substantial burden" when church could locate in 70 percent of village's geographic area, either as of right or with special use permit).

4. Treatment on ''Equal Terms" With Secular Assembly Uses

Section 2(b) of RLUIPA contains the statute's second set of substantive provisions. Section 2(b) is titled "Discrimination and exclusion" and is broken down into three subsections: "Equal terms"; "Nondiscrimination"; and "Exclusions and limits." Unlike Section 2(a), these provisions are not triggered by the showing of a substantial burden.
a. Less than Equal Terms

Section 2(b)(l) of RLUIPA provides that "[n]o government shall impose or implement a land use regulation that treats a religious assembly or institution on less than equal terms with a nonreligious assembly or institution." Supporters of RLUIPA argue that this provision is designed to mirror both the Equal Protection Clause of the U.S. Constitution by requiring that churches be given the same zoning prerogatives as non-religious assemblies or institutions, such as meeting halls, community centers, and country clubs.

The key phrase "equal terms" is not defined in the statute, but it is clear that churches are treated on equal terms when zoning requirements applicable to churches are also applicable to other comparable "assembly" uses. See, e.g., Petra Presbyterian Church (under revised zoning code church and secular assembly uses treated on "equal terms" because both are excluded from Industrial districts).
Another question is whether municipalities can make any distinctions between churches and non-religious institutions or must do away with any distinct "church" classification. Although it may be safer to completely do away with any distinct classification for "churches" or "religious institutions" the C.L.U.B case demonstrates that "churches" can be a distinct zoning classification, so long as, on the whole, the municipality's zoning scheme treats them as well as a non-religious secular uses. For example, if secular assembly uses are allowed in a business zoning district, churches should be allowed under the same general conditions.
b. Discrimination in Application
Section 2(b)(2) of RLUIPA provides that "[n]o government shall impose or implement a land use regulation that discriminates against any assembly or institution on the basis of religion or religious denomination." Obviously, municipalities should not make land use decisions based upon the religious nature of a use or based upon the specific denomination. However, this provision does not prohibit municipalities from basing zoning decisions on traditional zoning principles, such as traffic, density and land-use-conflict concerns.
c. Complete Exclusion of Churches from Municipality

Section 2(b)(3) provides that "[n]o government shall impose or implement a land use regulation that (A) totally excludes religious assemblies from a jurisdiction; or (B) unreasonably limits religious assemblies, institutions, or structures within a jurisdiction."
A claim that an ordinance "unreasonably limits" church uses is governed by the same considerations that go toward determining substantial burden (e.g., other available land, no discriminatory intent). See Petra Presbyterian Church v. Village of Northbrook (no violation of §2(b)(3) when 70 percent of village available for church use).

C. 
Relevant Federal Court Cases

1.
Vision Church v. Village of Long Grove, 460 F.3d 975 (7th Cir. 2006)

· Village annexed land owned by church and required the church to obtain a special use permit before beginning construction on new facility.  Church brought suit to challenge annexation, zoning ordinance, and Village's Public Assembly Ordinance. 

· Court holds that 1)  annexation was not a land use regulation subject to the constraints of RLUIPA; 2) the Village's zoning ordinance did not impose an unreasonable limitation on religious assembly; and 3) the church did not have a vested right in the continuation of a zoning classification after its land was annexed to the Village. 

2.
Primera Iglesia Bautista Hispana of Boca Raton, Inc. v. Broward County, 450 F.3d 1295, (11th Cir. 2006) 

· Court rules that zoning ordinance requiring all nonagricultural, nonresidential uses of property to be separated by at least 1,000 feet from existing agricultural and residential uses, which applied generally to all non-agricultural, non-residential uses without regard to religion, and from which property owner could obtain relief only by requesting a variance or rezoning under neutral and generally applicable standards, did not place a substantially burden on religious assemblies or institutions, in violation of RLUIPA.

· Plaintiff who brings an as-applied challenge under RLUIPA must present evidence that a similarly situated nonreligious comparator received differential treatment under the challenged regulation.  If plaintiff offers no similarly situated comparator, then there can be no cognizable evidence of less than equal treatment, and plaintiff has failed to satisfy its initial burden of proof.  

3.
Petra Presbyterian Church v. Village of Northbrook, 409 F. Supp.2d 1001 (N.D. Ill. 2006) 

· Church purchased property in an industrial district, where churches were not allowed. The church initially petitioned for a zoning change but abandoned the rezoning process. The church then sued, seeking an order to allow it to operate at the site.

· Court finds no substantial burden when church could locate in 70 percent of village’s geographic area, either as of right or with special use permit.

· Court upholds Village’s amended zoning code treating church and assembly uses equally by barring both from Industrial districts. 

III. Adult Entertainment Uses
A. Relevant Federal and State Court Cases

1.
Illinois One News, Inc. v. City of Marshall, Illinois, 477 F.3d 461 (7th Cir. 2007)

· Zoning ordinance prohibiting adult-oriented businesses from locating within 1,000 feet of schools and churches, effectively restricting such businesses to four percent of land within city limits, does not deprive business owner of adequate opportunity to locate within city and thus did not infringe First Amendment.  Court also explicitly recognized possibility of prohibiting these uses completely within a jurisdiction.

2.
Andy's Restaurant & Lounge, Inc. v. City of Gary, 466 F.3d 550 (7th Cir. 2006)

· City ordinance regulating sexually oriented businesses, which establishes operating hours, prohibits physical contact, requires open-booths, and contains sanitation provisions, is a reasonable attempt to reduce or eliminate undesirable secondary effects associated with sexually oriented businesses.

3.
City of Chicago v. Pooh-Bah Enterprises, Inc.,  2006 WL 2827608 (Ill. October 5, 2006).  

· Illinois Supreme Court upholds city ordinance that prohibits nude or semi-nude dancing or exhibition in licensed liquor establishments on grounds that it does not violate the First Amendment or the Illinois State Constitution.

· Ordinance serves a substantial government interest because it was enacted with the goal of combating the negative secondary effects caused by adult entertainment establishments that serve alcohol rather than the goal of suppressing expression. 
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