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Seventh Circuit Holds Plaintiffs’ Delay In Naming New Party Permits
CAFA Removal.

Plaintiff brought a class action in Illinois state court. Nearly four years after
being told that it had sued the wrong party, plaintiff obtained leave to amend the
complaint to add the correct party and drop the incorrect party. In the
meantime, Congress passed the Class Action Fairness Act. The case was not
removable when filed, but was removed by the newly added party. Plaintiff
sought to remand the case, arguing that the amendment related back to the
original filing date. Under either federal or state law (the court did not decide
which was applicable), relation back requires that the newly-added party “knew
or should have known that, but for a mistake concerning the identity of the
proper party, the action would have been brought against” it. The court held
that because the plaintiff did not change defendants for years, the not-yet-
named defendant would not have assumed the action would have been brought
against it but for plaintiff's mistake. As a result, the newly filed complaint did not
relate back to the original action, and the court found removal proper.
Springman v. AIG Marketing, Inc., No. 08-1019, 2008 WL 1722153 (7th Cir.

Apr. 15, 2008).

Third Circuit Applies Legal Certainty Test CAFA Jurisdictional Amount.
Plaintiff sued Home Depot in state court, alleging a violation of the New Jersey
Consumer Fraud Act and common law fraud. The case was removed to federal
court, where it was dismissed because the court concluded the jurisdictional
amount was not satisfied. On appeal, the Third Circuit addressed whether the
case satisfied the amount in controversy set by CAFA. Frederico v. Home Depot,
No. 06-2266, 2007 WL 3310553 (3d Cir., Nov. 9. 2007). The court concluded
that it did, because it did not appear “to a legal certainty” that the class could
not recover in excess of the jurisdictional amount. As a result, the Third Circuit
found diversity jurisdiction satisfied.

Interlocutory Review Of Denial Of Renewed Class Certification Motion
Untimely.

In Asher v. Baxter International Inc., No. 07-2128, 2007 WL 3010617 (7th Cir.
Oct. 17, 2007), the trial court twice found that the purported lead plaintiff was
inadequate and as a consequence denied class certification. The third time
around, the court held the purported lead plaintiff was inadequate, but did not
rule on whether class certification should be denied until the plaintiff invited the
trial court to deny class certification so the matter could be reviewed pursuant to
Rule 23(f). The trial court obliged, but the Seventh Circuit found the request for
interlocutory review untimely. The appellate court found that the 10-day
limitation for seeking review under Rule 23(f) cannot be extended by making
another motion for class certification even though the renewed motion was made
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by a different party. The court suggested that the plaintiff should have appealed
the initial denial of class certification on the ground that rejecting one potential
lead plaintiff does not warrant denial of class certification. That opportunity had
passed, and cannot be reopened.

District Court Lacked Authority To Revive Time To Take Interlocutory
Appeal.

Under F.R.Civ.P. 23(f), a party may petition the appellate court for leave to
appeal an order granting or denying class certification. In Jenkins v. Bellsouth
Corp., No. 07-90008, 2007 WL 1881294 (11th Cir. July 2, 2007), plaintiffs
appealed the denial of class certification. The Eleventh Circuit dismissed the
appeal as untimely. On remand, plaintiffs explained to the trial court that the
appeal was untimely because a courier had failed to deliver the petition for leave
to appeal. The district court vacated and reentered its prior order so as to
permit a second appeal to be timely filed. In a case of first impression, the
Eleventh Circuit ruled that the district court lacked authority to circumvent the 10
day deadline and found the second appeal untimely.

Where Complaint Disclaims Jurisdiction, Removing Defendant Bears
High Burden,

In Lowdermilk v. U.S. Bank NA, 479 F.3d 994 (9th Cir. March 2, 2007), plaintiff
disclaimed in her complaint that the aggregate damages were in excess of $5
million. Defendant removed, and the district court remanded. On appeal, the
Ninth Circuit held that to contradict plaintiff's allegation that damages are less
than the jurisdictional amount, defendant must prove the “legal certainty” of
jurisdiction. Applying this heightened standard, the court found defendant failed
to present sufficient proof to support federal jurisdiction.

Substitution Of Named Defendant For “Doe” Does Not Commence Civil
Action.

In McAtee v. Capital One, FSB, 479 F.3d 1143 (9th Cir. March 16, 2007), the
plaintiff filed a complaint in state court before the effective date of CAFA, and
amended that complaint after CAFA’s effective date to substitute a named party
for a Doe defendant. Looking to California law, the Ninth Circuit found that the
substitution did not “commence” a new action, which would justify removal. The
court explained that under the applicable state law, to which the court must look
to determine whether the action was commenced before the effective date of
CAFA, the relation back doctrine applies only for purposes of determining the
statute of limitation and timeliness of the service of process. As a consequence,
the amendment to the complaint did not commence a new action and, therefore,
removal was properly denied.
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Seventh Circuit Finds CAFA Jurisdiction Where Pre-CAFA Lawsuit Not
Diligently Served.

In Komeshak v. Risk Enterprise Management Services, Inc., No. 07-1194, 2007
WL 930257 (7th Cir. March 27, 2007), plaintiffs filed suit four days before CAFA's
enactment.  Plaintiffs named the wrong defendant, were given multiple
opportunities to correct the mistake, and finally served the complaint on the
proper party well after CAFA's effective date. In an unpublished
(nonprecedential) order, the Seventh Circuit reversed the district court’s remand
and held that because plaintiffs did not exercise diligence in attempting to serve
the proper defendant, and had access to documents that would have identified
the correct defendant during the period in question, the amendment of the
complaint to add the properly named defendant constituted the commencement
of a new case under CAFA.

Ninth Circuit Holds Party Asserting Exception to Removal Jurisdiction
Bears Burden.

In Serrano v. 180 Connect, Inc., No. 06-17366, 2007 WL 601984 (9th Cir. Feb.
22, 2007), the Ninth Circuit held that where a case has been removed, the party
seeking to remand the case to state court based on exceptions to removal, bears
the burden to prove the exception. The Ninth Circuit thereby joined the Fifth,
Seventh, and Eleventh Circuits, which have reached a similar conclusion. In
Serrano, plaintiff sought to remand a removed case on the ground that the
matter involved a home state controversy, which is an exception to the removal
statute. Reversing the district court, the Ninth Circuit found that the party
opposing removal based on an exception to removal must prove the exception
has been satisfied.

Second Circuit: Party Seeking Removal Bears Burden To Show Federal
Jurisdiction.

In Galeno v. Blockbluster, Inc., No. 05-8019, 2006 WL 3775326 (2nd Cir. Dec.
26, 2006), plaintiff challenged Blockbuster's “no late fees” promotion as a
deceptive practice and sought to represent a class of New York customers.
Blockbuster removed the case to federal court, contending that the amount in
controversy exceeded the CAFA $5 million threshold for removal, and the district
court denied the motion to remand. On appeal, the Second Circuit joined with
the other courts of appeals that have considered the issue, all of which have
concluded that a party seeking to remove under CAFA bears the burden to prove
the amount in controversy. Here, Blockbuster submitted documents
demonstrating its potential damages exposure. Nonetheless, the district court
made no findings and offered no explanation as to how it calculated the amount
in controversy to be greater than $5 million. Consequently, the court of appeals
remanded the case to the district court for consideration of this question on
which Blockbuster would bear the burden of persuasion.
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Eighth Circuit Limits Appellate Review Of Removal To Cases Removed
Under CAFA.

Orders denying a motion to remand a removed case generally are not
appealable. CAFA creates an exception to this rule, and permits a court of
appeals to accept an appeal from an order granting or denying a motion to
remand a class action. In Saab v. Home Depot USA Inc., No. 06-8014, 2006 WL
3373114 (8th Cir. Nov. 22, 2006), Home Depot removed a class action to federal
court under traditional diversity jurisdiction — the parties were diverse and the
amount in controversy exceeded $75,000 — rather than under CAFA, which
permits removal where the aggregate amount in controversy exceeds $5 million.
The district court denied the motion to remand and plaintiff appealed. Joining
the Fifth Circuit, the Eighth Circuit interpreted CAFA’s review provision to permit
review only of class actions removed under CAFA, not class actions removed
under traditional diversity jurisdiction.

Third Circuit Agrees With Other Circuits Regarding Timing Of CAFA
Appeals.

In Morgan v. Gay, No. 06-8045, 2006 WL 2938309 (3d Cir. Oct. 16, 2006), the
Third Circuit joined other circuits that have held appeals from orders granting or
denying a motion to remand a class action under CAFA must be brought within 7
days after the entry of the order, notwithstanding the statutory provision which
reads that such appeals must be brought “not less than 7 days after entry of the
order.” The court concluded that reading “not less than” to mean “not more
than” was “in accord with the intent of Congress.”

Post-CAFA Amendment Did Not Constitute New Cause Of Action.

In Santamarina v. Sears, Roebuck & Co., No. 06-3054, 2006 WL 2979396 (7th
Cir. Oct. 19, 2006), the Seventh Circuit addressed whether an amended
complaint filed after the effective date of CAFA constituted a new suit entitling
defendant to remove. Applying the standard that an amended complaint
initiates a new action if, under the law of the state in which the suit was filed it
does not relate back to the original complaint, the Seventh Circuit concluded that
the original complaint gave the defendant sufficient notice of the nature and
scope of the plaintiff's claim that it should not have been surprised by the
amplification of the allegations in an amended complaint. As a result, the
amended complaint related back and the remand was proper.

Party Added After CAFA Effective Date Unable To Remove Case.
In Prime Care of Northeast Kansas, LLC v. Blue Cross and Blue Shield of Kansas
Gity Inc., No. 05-2227, 2006 WL 2734469 (D. Kan. Sept. 25, 2006), plaintiff filed
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in state court four days before the effective date of CAFA. Thereafter, in
recognition of the defendant’s complex corporate structure, plaintiffs amended
their complaint to bring the proper parties before the court. The newly added
defendants removed. The district court remanded the case, but the Tenth Circuit
vacated that order, finding that the right to remove depended on whether the
amendment adding the additional parties related back to the date of the original
filing. On remand, the district court concluded that the amendments related
back under Kansas law. Plaintiffs would have sued these defendants but for a
mistake concerning their identity; their omission was not the result of a
conscious decision. As a result, the amended complaint related back to the
original filing, and removal was not permitted.

Class Action Settlement Rejected For Failure To Consider Value Of
Claims Released.

In Synfuel Technologies Inc. v. DHL Express (USA), Inc., No. 05-1450, 2006 WL
2588925 (7th Cir. Sept. 11, 2006), the Seventh Circuit rejected a proposed
settlement due to the district court’s failure to value the strength of plaintiff's
case in comparison to the amount offered in settlement. The Seventh Circuit
focused on this single factor as the most important to determine the fairness of
the settlement. The court also addressed in dicta an issue left open by the Class
Action Fairness Act, namely, “what is a coupon?” CAFA directs heightened
scrutiny to coupon settlements, but it does not define the term “coupon.” The
settlement in Synfuel provided class members with mailers permitting them to
use DHL's service, valued at $13, at no cost. Class members could accept a
lesser amount of cash. The court concluded that the pre-paid mailers “are not
identical to coupons, since they represent an entire product, not just a discount
on a proposed purchase.”

Time To Appeal Of Class Certification Ruling Not Extended By Renewed
Motion.

Interlocutory appeal of rulings on class certification motions is available, at the
discretion of the appellate court, by filing a petition under Fed. R. Civ. P. 23(f)
within ten days of the ruling. In Carpenter v. Boeing Co., No. 04-3334, 2006 WL
2244242 (10th Cir. Aug. 8, 2006), the Tenth Circuit held that the 10-day period
is not subject to extension through the filing of a motion seeking the district
court’s reconsideration of its ruling. In the Carpenter case, plaintiffs filed a
petition within 10 days after the district court denied their “renewed” motion for
class certification. The appellate court viewed that motion as a motion to
reconsider, and dismissed the petition as untimely.
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Burden Of Persuasion To Show Local Controversy Under CAFA Is
Clarified.

The Class Action Fairness Act permits class actions to be removed to federal
court if there is diversity and $5 million in the aggregate in controversy, with the
party seeking to invoke jurisdiction bearing the burden to show these conditions
are satisfied. Nonetheless, an otherwise removable case should be remanded if
it involves a “local controversy.” In Hart v. Fed. Ex. Ground Package System
Inc, No. 06-2903, 2006 WL 2266303 (7th Cir., Aug. 9, 2006), the Seventh
Circuit joined the Fifth and Eleventh Circuits and ruled that the plaintiff bears the
burden to show that an otherwise removable case should be remanded because
it involves a local controversy. The court also held that CAFA’s requirement that
appeals be resolved by the appellate court in 60 days runs from the date the
petition to appeal is accepted, not filed.

Plaintiff Has Burden To Prove CAFA Exceptions To Removal
Jurisdiction.

In Frazier v. Pioneer Americas LLC, No. 06-30434 (5th Cir. July 6, 2006), the
Fifth Circuit held that where a plaintiff contends that the district court should
decline jurisdiction under CAFA because of exceptions to the grant of removal
jurisdiction, it is the plaintiff who bears the burden on this issue. In Frazier,
defendant’s prima facia entitlement to removal — minimal diversity and $5 million
in aggregate controversy — was not contested. Plaintiff contended, however,
that the district court should decline to take the case because a state agency
defendant was a primary defendant and the case involved a local controversy,
both of which are exceptions to removal jurisdiction. As to these items, the Fifth
Circuit concluded that the plaintiff bears the burden, which it failed to carry.

Defendant Invoking CAFA Removal Jurisdiction Bears Burden.

Agreeing with the Seventh Circuit's decision in Brill v. Countrywide Home Loans,
427 F.3d 446 (7th Cir. 2005), the Ninth Circuit held that the party seeking to
invoke the removal jurisdiction of the district court bears the burden of
establishing federal jurisdiction is proper. Abrego v. Dow Chemical Co., 443 F.3d
676 (9th Cir. April 4, 2006).

Post-CAFA Addition Of New Defendant Commences New Action If No
Relation Back.

Several federal courts have addressed whether the filing of an amended
complaint after CAFA's effective date “commences” a lawsuit that may be
removed. Surveying these cases, the Tenth Circuit identified three conflicting
answers to this question. Courts have held post-CAFA amended pleadings (1) do
not affect the commencement date; (2) affect the commencement date only if
they do not relate back; or (3) affect the commencement date if they do not
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relate back or if they add new defendants. In Prime Care of Northeast Kansas,
LLC v. Humana Ins. Co., No. 06-3024, 2006 WL 1305229 (10th Cir., May 12,
2006), the Tenth Circuit adopted the second rule and found that the addition of
parties should be treated as any other amendment, and thus governed by the
relation back doctrine.

Eleventh Circuit Reverses Finding That Class Action Was A “Local”
Controversy.

Under CAFA, the district court may remand to a state court class actions that are
“local” controversies. Factors to determine whether a controversy is local include
whether (1) two-thirds of the plaintiffs are from a single state and (2) a
significant defendant is from that state. In Evans v. Walker Industries, Inc., No.
06-11974, 2006 WL 1374688 (11th Cir. May 22, 2006), defendants removed a
class action to federal court. The district found that the case was a local
controversy, and remanded the case to the Alabama state courts. On appeal,
the Eleventh Circuit held that the plaintiff bore the burden of proving a local
controversy and that the affidavit submitted to the trial court failed to establish
that two-thirds of the class members were Alabama residents. The court also
held that plaintiff failed to prove the existence of a significant Alabama
defendant, either measured by relief sought or conduct alleged. Separately,
agreeing with the other courts that have reached the issue, the court found that
CAFA’s sixty day time limit for courts of appeals to decide appeals of remand
orders runs from the date the appeals court accepts the appeal.

Adding New Defendant "Commences” Suit Under CAFA.

In Braud v. Transport Service Co. of Hlinois, No. 06-30088, 2006 WL 880051 (5th
Cir. April 6, 2006), the Fifth Circuit ruled that amending a complaint after the
passage of the Class Action Fairness Act to add a defendant “commences” a new
suit, which may then be removed. Plaintiffs amended a pre-CAFA lawsuit to add
an additional defendant after the effective date of CAFA. Defendants removed,
and the district court remanded the case. Following the Seventh Circuit, the
Fifth Circuit reversed. The court rejected the argument that the amended
complaint related back to the date of the original filing, finding that the new
party had no knowledge of the prior suit, as it was an additional defendant, not a
misnamed defendant. The court also held that the later dismissal of the newly
added defendant did not defeat jurisdiction.

Addition Of New Claim "Commences” Case For Purposes Of CAFA.

In a prior decision in Knudsen v. Liberty Mutual Ins. Co., the Seventh Circuit
found the action had been commenced prior to the adoption of the CAFA, and
therefore the case was required to remain in state court. 411 F.3d 805, 807-08
(7th Cir. 2005). On remand, plaintiffs expanded the relief sought. They asked
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the state court to hold the defendant responsible for all policies issued by any
subsidiary or affiliate of the defendant, approximately 35 entities in all, and
requested that relief be made nationwide. The state court certified a nationwide
class. Liberty Mutual again removed, and this time the Seventh Circuit found
removal proper. Knudsen v. Liberty Mutual Ins. Co., No. 05-8037, 2006 WL
197133 (7th Cir., Jan 20, 2007). The Seventh Circuit held that the expanded
class definition initiated new claims against the defendant by dramatically
expanding the class of claims subject to the present litigation.

CAFA Appeal Must Be Filed Within Seven Days After District Court
Remand Order.

The Class Action Fairness Act permits courts of appeals to hear an appeal from
the grant or denial of a motion to remand a class action “if application is made to
the court of appeals not /ess than seven days after entry of the order.” This
provision has led to some uncertainty — it seems to suggest an indefinite period
to appeal, although that was not the intention of the drafters. In Amalgamated
Transit Union v. Laidlaw Transit, No. 05-56567, 2006 WL 177250 (9th Cir. Jan.
26, 2006), the Ninth Circuit interpreted the statute to require appeals to be
brought within seven court days, excluding intermediate holidays, after entry of
the order being appealed. Thus, the court interpreted the requirement that the
appeal be brought “not less than seven days after the entry of the order” to
mean “not more than seven days after the entry of the order.”
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