Special Needs Trusts

by Shari Shapiro

OUTLINE

I.  What is a Special Needs Trusts 


Availability of Assets – What is the distribution standard


Rules on Transfer


Repayment Requirements

II. Interviewing the Client and Determining the needs of the Beneficiary

     a. Government Programs – SSI, Medicaid, SSDI, Medicare


b. Means of Funding

c. Implications when funds are the property of the beneficiary

III. The different types of Special Needs Trusts defined:

    a. Third Party Trust


- Who can establish


- Testamentary or Inter Vivos


- Who can contribute


-  How funds are disbursed


- Distribution on death of beneficiary

         Drafting Considerations: 

           - revocable v. irrevocable

           - contingent beneficiaries on death of the primary

           - discretion of the Trustee

           - termination

            -no payback


-spendthrift clause

            -choice of Trustee

            -Trustee powers

            -Trust Protectors

     b. Self-settled Trust

Federal Requirements

42 U.S.C. Sec. 1396p(d)(4)(A)  OBRA – Omnibus Reconciliation Act of 1993

State Requirements

             Illinois:  Illinois Trusts and Trustees Act, 760 ILCS 5/15.1 Sec. 15

                           Illinois Administrative Code Sec. 120.347

Social Security Administration Policy

Social Security Administration’s PROGRAMS OPERATIONS MANUAL             SYSTEM (POMS)

            - Under 65 when established  

            - Definition of Disabled

- Limitations on expenditures

- Pro rata share of expenses

Who can establish

Irrevocable

Under Age 65

Trust Requirements:

         Sole Benefit of the Individual

Payback Requirements


Deductions permitted prior to payback

            Deductions not permitted prior to payback


From birth


Multiple States

Personal Injury Lien

Savings Clause

Discretionary Standard of Distribution

Choice of Trustee

Trust Protector

Trust Amendment

Notice and Approval

     State Medicaid Agency

     Social Security Administration

c.  Pooled Trust

        created and managed by a non-profit organization

        OBRA(d)(4)(c)

        Payback

        separate account

        established by

        Issues for individuals over age 65

               SSI

               Medicaid  

IV. Trust Administration

 
In-Kind Support and Maintenance

            Third Party Non-Income Payments

            POMS Definition of Resource

Supplemental Materials - Special Needs Trusts 

Initial Information  - Third Party Special Needs Trust

Client Name:  ___________________        Spouse:  ________________________

Birth Date_________________                    Birth Date _____________________

SSN _____________________                    SSN _________________________

U.S. Citizen  Yes ____ No ____                   U.S. Citizen   Yes ____ No ____    


Home phone: ___________________          Home phone: ___________________          

Business Phone: _________________          Business Phone: _________________

Cell phone:    ___________________           Cell phone:    ___________________           

Fax No.:         ____________________         Fax No.:         ____________________

E-Mail:          ___________________           E-Mail:          ___________________

Street Address:________________________________________________

City ____________________ State _____________________ Zip__________

Relationship to the Beneficiary of the Special Needs Trust _______________

Disabled Individual

Full Name: _________________________________

Street Address: ______________________________

City ____________________ State ________________ Zip ______________

Birth Date _________________________

SSN _____________________________

Medicaid No.______________________

Telephone No.  ____________________

Cell Phone:  _______________________

Fax No.___________________________

Diagnosis ________________________

Prognosis_________________________

Level of Independence ______________________________________________

Particular Needs ___________________________________________________

_________________________________________________________________

_________________________________________________________________

_________________________________________________________________

Receiving public benefits Yes ___  No ___

If not, is it likely they will receive Public Benefits in the future?  Yes ___ No ___

Has there been a determination of disability by the Social Security Administration? 

Yes ___  No ___

Please check the Public Benefits the disable person is receiving or may apply for:

_____  SSI


_____  Section 8 Housing

_____  Medicaid                     _____  Other Public Benefits

_____  SSDI

_____  Medicare

What is the source of funds for the Trust _______________________________________

________________________________________________________________________

Trustee:    _____  Family member  _____ Professional Trustee

Does the Disabled Individual have:

____  Will

____  Trust

____  Living Will

____  Power of Attorney for Healthcare

____  Power of Attorney for Property

Client’s Non-Disabled Children

Full Name: ________________________________

Street Address: ______________________________

City ____________________ State ________________ Zip ______________

Birth Date _________________________

SSN _____________________________

Telephone No.  ____________________

Cell Phone:  _______________________

Fax No.___________________________

Full Name: ________________________________

Street Address: ______________________________

City ____________________ State ________________ Zip ______________

Birth Date _________________________

SSN _____________________________

Telephone No.  ____________________

Cell Phone:  _______________________

Fax No.___________________________

Full Name: ________________________________

Street Address: ______________________________

City ____________________ State ________________ Zip ______________

Birth Date _________________________

SSN _____________________________

Telephone No.  ____________________

Cell Phone:  _______________________

Fax No.___________________________

Client’s Non-Disabled Grandchildren

Full Name: ________________________________

Street Address: ______________________________

City ____________________ State ________________ Zip ______________

Birth Date _________________________

SSN _____________________________

Telephone No.  ____________________

Cell Phone:  _______________________

Fax No.___________________________

Full Name: ________________________________

Street Address: ______________________________

City ____________________ State ________________ Zip ______________

Birth Date _________________________

SSN _____________________________

Telephone No.  ____________________

Cell Phone:  _______________________

Fax No.___________________________

Full Name: ________________________________

Street Address: ______________________________

City ____________________ State ________________ Zip ______________

Birth Date _________________________

SSN _____________________________

Telephone No.  ____________________

Cell Phone:  _______________________

Fax No.___________________________

Full Name: ________________________________

Street Address: ______________________________

City ____________________ State ________________ Zip ______________

Birth Date _________________________

SSN _____________________________

Telephone No.  ____________________

Cell Phone:  _______________________

Fax No.___________________________

Full Name: ________________________________

Street Address: ______________________________

City ____________________ State ________________ Zip ______________

Birth Date _________________________

SSN _____________________________

Telephone No.  ____________________

Cell Phone:  _______________________

Fax No.___________________________

Full Name: ________________________________

Street Address: ______________________________

City ____________________ State ________________ Zip ______________

Birth Date _________________________

SSN _____________________________

Telephone No.  ____________________

Cell Phone:  _______________________

Fax No.___________________________

Dispositive Intentions

After the death of the disabled beneficiary how do you wish any remaining Trust Principal distributed:

__________________________________________________________________

__________________________________________________________________

__________________________________________________________________

Who do you want to serve as Trustee:  _____________________________

Street Address:  ____________________________________

City __________________________ State ___________________ Zip ____________

Telephone No._______________________  Fax No. ________________________

Cell Phone No. ______________________  E-Mail _________________________

Is this person bondable?  Yes ____ No _____

Second Choice for Trustee: __________________________________

Street Address:  ____________________________________

City __________________________ State ___________________ Zip ____________

Telephone No._______________________  Fax No. ________________________

Cell Phone No. ______________________  E-Mail _________________________

Is this person bondable?  Yes ____ No ____

If the disabled individual is a minor or incompetent:

Whom do you want to nominate as Guardian: ___________________________

Additional Information 

Are there other family members who may want to contribute to the trust now or in the future?  Yes ___  No ____

If yes:

Street Address:  ____________________________________

City __________________________ State ___________________ Zip ____________

Telephone No._______________________  Fax No. ________________________

Cell Phone No. ______________________  E-Mail _________________________

Relationship to beneficiary: __________________________

Street Address:  ____________________________________

City __________________________ State ___________________ Zip ____________

Telephone No._______________________  Fax No. ________________________

Cell Phone No. ______________________  E-Mail _________________________

Relationship to beneficiary: __________________________

Is the disabled individual the subject of a guardianship?  Yes___  No ____

If yes:

Name of Guardian: __________________________

Street Address:  ___________________________________

City __________________________ State _____________ Zip _____________

Telephone No. _________________     Cell Phone No. ____________________

Fax No. ______________________   E-Mail ____________________________

Are you currently working with a life care planner?  Yes ____  No ____

If Yes:

Name : __________________________________________

Street Address:  ___________________________________

City __________________________ State _____________ Zip _____________

Telephone No. _________________     Cell Phone No. ____________________

Fax No. ______________________   E-Mail ____________________________

Are you currently working with a Financial Planner?  Yes ____  No ____

Do you have a C.P.A.?  Yes ____ No ____

If Yes:

Name : __________________________________________

Street Address:  ___________________________________

City __________________________ State _____________ Zip _____________

Telephone No. _________________     Cell Phone No. ____________________

Fax No. ______________________   E-Mail ____________________________

Any additional information you believe is relevant:

_________________________________________________________________

_________________________________________________________________

__________________________________________________________________

__________________________________________________________________

Please provide copies of any existing:

Wills and Trusts

Powers of Attorney

Annuities

Life Insurance Policies

Judgments re Dissolution of Marriage or Legal Separation

Prenuptial or antenuptial agreements

Asset List

Real Estate _________________________________

                   _________________________________

Title:  _____________________________


Bank Accounts: _________________________  Title_________________________

                           _________________________  Title_________________________

                           _________________________  Title_________________________ 

                           _________________________  Title_________________________

                           _________________________  Title_________________________

Brokerage accounts ____________________________  Title _____________________

                                ____________________________  Title ______________________

Retirement accounts ______________________________ 

Beneficiary ____________________________________

SAMPLE LANGUAGE FOR PROVISIONS IN SPECIAL NEEDS TRUSTS – THIRD PARTY

Standard of Distribution:  

During the lifetime of  (insert name of beneficiary), the Trustee may distribute such amounts of income or principal, or both, as the Trustee in his sole, absolute and unfettered discretion, may from time to time determine to be reasonable for (insert name of beneficiary)’s Special Needs.  Any income not so expended shall be added to Principal.

No Right to Distribution:

(Insert name of beneficiary) shall not have any right to direct a distribution from this Trust for shelter, food, or any other purpose.

No Right of Revocation:

(Insert name of beneficiary) shall have no right to revoke this Trust.

Savings Clause:

This Trust is not intended to provide for (insert name of beneficiary)’s basic care or support.  This Trust is intended to supplement not supplant funds available from any local, state, or government benefit program.  This Trust shall be interpreted to qualify as a Special Needs Trust.  Any provision that is interpreted as failing to meet said objective shall be null and void.  Any provision of this trust that fails to meet the requirements of the Social Security Administration’s Program Operating Manual said provision shall be null and void.

Trustee’s Power to Amend:

In the event any provision of this Trust fails to meet the requirements of a public benefit program the Trustee may amend the trust in order to maintain or secure (insert name of beneficiary) eligibility.

Spendthrift Provision:

No interest or income in any trust under this instrument shall be assignable by any voluntary or involuntary act of (insert name of beneficiary) or by operation of law, nor shall any such interest be liable to be taken for any obligation.

Termination:

The Trustee may pay any Federal and State taxes due upon the death of (insert name of beneficiary) as well as any costs or fees incurred in terminating or settling the Trust.  The Trustee may pay all costs due as a result of the beneficiary’s last illness and costs of the funeral and burial. Upon the death of (insert name of beneficiary) the remaining principal and accrued income shall be distributed as follows:

Allowable distributions from a Special Needs Trust:

appliances, furniture, household goods

motor vehicle, including the costs of fuel, insurance, repairs and maintenance

cell phone

eyeglasses

hearing aids

wheelchair, including service and maintenance

medical care*

dental care*

rehabilitation therapy*

prosthetics and orthotics*

adaptive tools*

behavioral therapy* 

mental health care*

travel costs incurred for treatment, including a travel companion when necessary

educational expenses

purchase of a residence including customization to meet beneficiary’s needs

entertainment 

housekeeping services

lawn care

dry cleaning

shoe repair

music lessons

health club dues

pets, including veterinary care and supplies

television, DVR, Stereo, IPod

telephone services

internet, cable

non-food grocery items

* additional services or care of a higher quality that is otherwise available from Medicaid

Caveat: The Trustee must pay the vendor for the goods or services.  Giving cash directly to the beneficiary will negatively impact eligibility for government benefits.

This list is not all inclusive and is intended to provide a general idea of permissible expenditures.

Distributions that will result in a reduction of SSI benefits (up to 1/3):

rent or mortgage payment

property taxes

heating costs

electricity

water

sewer, garbage

food

SELF- SETTLED TRUSTS – SAMPLE LETTERS TO REQUEST APPROVAL

Social Security Administration

6401 Security Blvd.

Baltimore, MD 21235-0001

SENT VIA CERTIFIED MAIL

Re:  (Insert name of Disabled Individual)

        Social Security No. (Disabled Individual’s SSN)

To Whom It May Concern:

Please be advised that a Special Needs Trust in compliance with POMS SI 01120.201 has been established and funded for the benefit of (insert name of beneficiary).  

Enclosed are the following:

       - Copy of the Trust Agreement

       - Copy of the Court Order establishing Trust

       - A bank statement evidencing the deposit to the Trustee’s account 

       - POMS 8 step action chart (POMS SI 1120.203D)

       - Copy of letter from State Medicaid Agency approving the Trust


       - A copy of the SSI Spotlight on Trusts.

This Trust qualifies as a Special Needs Trust under POMS SI 01120.201.  Please contact the undersigned if you have any questions.







Very truly yours,







Name of Law Firm

                                                                         ________________________







 Name of Attorney

(Draft trust can be sent to the General Counsel’s office for an opinion letter)

Office of the General Counsel

Department of Healthcare & Family Services

201 South Grand Avenue East, FL 003

Springfield, IL 62763

Re:  Name of Disabled Individual

       Medicaid No.  _________________

To Whom It May Concern:

Please be advised that a Special Needs Trust has been established for the benefit of (insert name of disabled individual) in compliance with Illinois Trusts and Trustees Act, 760 ILCS 5/15.1 and 89 Illinois Administrative Code Sec. 120.347 and the Social Security Administration Program Operations Manual Section 01120.201.

We have enclosed a copy of the Trust for your review.  The first eight sections of the trust correspond with the “Eight Step Action Chart” on Special Needs Trusts as published by the Social Security Administration in the Program Operations Manual.  A copy of the Eight Step Action Chart is also enclosed.  The Trust meets all the requirements necessary to qualify as a Special Needs Trust under 42 U.S.C. Sec. 1396p 9d)(4)(A).

The Trust contains provisions which are necessary under 89 Illinois Administrative Code Sec. 120.347 and the 760 ILCS 5/15.1.

Specifically:

1. The Trust contains the assets of a disabled individual;

2.  The Trust was established prior to the disabled individual reaching 65 years of age;

3. The Trust has been established by (insert whichever is appropriate: a parent, grandparent, legal guardian of the disabled individual or a court);

4. The Trust is identified as a Special Needs Trust which has been established pursuant to 42 U.S.C. Sec. 1396p(d)(4)(A);

5. The Trust stipulates that any amount remaining in the trust on the death of the beneficiary, up to the amount expended by the Department on medical assistance, shall be paid to the Department, see Trust par._________;

6. The Trust purpose is identified at Trust par. ______;

7. The Trust identifies the source of the trust corpus, see Trust par. ________;

8. Approved subsequent additions to the Trust will stop when the beneficiary reaches the age of 65, see Trust par. _______;

9. The trust is irrevocable, see Trust par. ________;

10. Trust par. ______ gives the Trustee the right to amend the trust to remain in compliance with State and Federal  requirements;

11. Trust par. ______  provides for notice to the State upon the death of the beneficiary;

12. Trust par. _____ states that upon the death of the beneficiary, if the beneficiary has received Medicaid benefits in more than one state, all states that provided Medicaid benefits shall be repaid;

13. Trust par. _____ states that the if the beneficiary received benefits from other assistance programs in more than one state, each state that provided such benefits shall be repaid;

14. At par. _____ the Trust requires repayment to Medicaid programs prior to repayment to any other program;

15. Trust par. _____ provides for the purchase of a pre-paid burial plan;

16. Trust par. _____  requires accountings on an annual basis;

17. The Trust identifies the Trustee at par. _______;

18. Provisions for a successor Trustee are at par. _______;

19. The Trust requires the Trustee to fully comply with all State and Federal laws; and

20. The Trust contains the proceeds of a personal injury settlement and all Department charges under 89 Ill. Adm. Code 102.260 have been satisfied prior to the funding of this trust.

This Trust qualifies under 42U.S.C.Sec.1396p(d)(4)(A) of the Social Security Act and under 89 Ill.Adm. Code Sec. 120.347 and 760 ILCS 5/15.1.  If you have any questions please contact the undersigned.







Very truly yours,

                                                                   Name of Firm

                                                                   _____________________________

                                                                   Name of Attorney

COMPARISON CHART FOR THIRD PARTY AND SELF-SETTLED (d)(4)(A) SNTS

                                      THIRD PARTY                            SELF-SETTLED(d)(4)(A)      

Established by:
            any Third Party                           Parent, Grandparent,









   Guardian or Court

Source of Funds
            Anyone
                           The Disabled Person

Grantor as Trustee                  Yes



     No

Distribution Std.

restricted to discretion of

the Trustee


Yes



     Yes

Inter Vivos


Yes



      Yes

Testamentary


Yes



       No

Revocable                                Permissible


       No

Grantor Trust
                         Permissible


       Yes 

Annual Gift Tax Excl.             Can be used if                                No

                                                Trust includes Cristofani powers

Estate Tax                                Excludable


       Includable

Disability      


 Defined by SSA

       Defined by SSA

Payback provisions

 No


                   Yes

Medicare Claim

No 


                   Yes

Medicaid Lien


No                                                  Yes

Age Limits


No
                       
                   Yes  - Age 65

Approval required SSA
No                                                   Yes

Approval required – State       No



        Yes

Beneficiaries


May include disabled person
        Only the disabled person

                                                and non-disabled person

Recommended Reading:

IICLE Special Needs Trusts Handbook

Special Needs Trust Handbook by Thomas D. Begley, Jr. and Angela E. Canellos

published by Aspen



